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TITLE IX: 
PROGRESS TOWARD PROGRAM 
SPECIFIC REGULATION OF 
PRIVATE ACADEMIA 


EVA S. TASHJIAN-BROWN* 


| 
INTRODUCTION 


When Congress passed Title IX of the Education Amendments of 
1972 (Title IX), the language seemed so simple: 


No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving Federal financial 
assistance. .. .! 


The basic prohibition takes less than a sentence and the core language is 
almost identical to that used eight years earlier in Title VI, which pro- 
hibited discrimination on the basis of race, color, or national origin.? In- 
terpretative case law from Title VI appeared to be generally applicable 
and the basic Title VI regulations could be adopted for Title IX use. There 
was even an enforcement mechanism already in place at the Department 
of Health, Education and Welfare.’ 





*B.A., 1971, Skidmore College; J.D., 1979, University of Virginia. Private practice, 
McGuire, Woods & Battle, Richmond, Virginia. Represented the University of Richmond in 
the recent Title IX case of University of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982). 

I would like to thank W. Carter Younger and Scott S. Cairns, my colleagues at 
McGuire, Woods & Battle and co-counsel on the University of Richmond case, for their 
assistance and encouragement during the preparation of this article. All errors and ommis- 
sions, however, are mine alone. 

' 20 U.S.C. §§ 1681 - 1686 (1976). 

2 42 U.S.C. § 2000d (1976). *‘No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation in, be denied the benefits of, / 
or be subjected to discrimination under any program or activity receiving Federal financial 
assistance.’ (Note that in addition to changing the basis for nondiscrimination, Title IX is 
limited to education programs as opposed to Title VI coverage of any program.) 

’ HEW was later divided and the Department of Education assumed enforcement 
responsibilities for Title IX. The original regulations, codified in 45 C.F.R. Part 86, by the 
Secretary of Health, Education & Welfare were adopted by the newly formed Department of 





JOURNAL OF COLLEGE AND UNIVERSITY Vol. 10, No. 1 


That single sentence however, has given rise to a myriad of ques- 
tions. What did Congress mean by ‘‘program or activity’’—a single pro- 
gram within a university or school system or the entire institution or 
state-wide system? When Congress wrote ‘‘receiving federal financial 
assistance’ did it mean to say ‘‘receive or benefit’’ or to cover direct 
receipt? Did it mean any type of federal benefit or must it be monetary 
assistance? Would that include loans to students or only financial 
assistance directly to the education program? And what about 
‘‘generalized’’ aid such as tuition assistance? Although it is administered 
through financial aid programs it ‘‘benefits’’ the budget of the entire in- 
stitution and might therefore make the entire system a ‘‘recipient’’ of 
federal financial assistance. 

These questions boil down into one basic issue: Is Title IX limited in 
scope to particular programs directly receiving federal financial aid (the 
‘‘program-specific’’ approach) or does it cover whole institutions or 
school systems which benefit from federal money provided to one of their 
programs (the ‘‘institutional’’ approach). The institutional/program- 
specific debate has taken a number of forms, and as a result, the ter- 
minology is confusing. Indeed, although the United States Supreme 
Court recently appeared to resolve the matter in North Haven v. Bell4 by 
flatly stating that Title IX is program-specific, the Court’s failure to 
define the term ‘‘program’’ left yet another loophole through which the 
debate continues. 

The lines have generally been drawn between recipient educational 
programs and the government. Recipient schools, ever wary of un- 
necessary intrusions upon their independence and academic freedom, 
have generally advocated the program-specific approach. The Depart- 
ment of Education, concerned about the potential for discrimination in 
unregulated programs, has taken an openly institutional approach to en- 
forcement in the past and, until recently, continued to argue theories 
which resulted in an institutional application. The Reagan administra- 
tion appears headed toward a more program-specific approach, but the 
debate is ongoing and has even become a point of contention between the 
Department of Education and the Department of Justice.’ Until the issue 
is resolved, universities will remain uncertain of the extent to which they 
are covered by the regulations and federal investigators will be uncertain 
of the bounds of their authority. 

The purpose of this article is to discuss these issues and the evolving 
arguments made by each side, using the recent University of Richmond 
litigation as a backdrop. 





Education and are now found in 34 C.F.R. Part 106 (1980). The terms Department or Educa- 
tion will be used throughout this article to refer to either the Department of Education or its 
predecessor. 

4-102 S.Ct. 1912 (1962). 

° See e.g., Oral Argument for Federal Respondents at 19-20, North Haven v. Bell, 450 
U.S. 909 (1982). 
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II 
THE UNIVERSITY OF RICHMOND EXPERIENCE 


The University of Richmond is a private institution of higher educa- 
tion, located in Richmond, Virginia. It has two coordinate undergraduate 
liberal arts schools: Richmond College for men and Westhampton Col- 
lege for women. Students from both colleges attend classes together and 
the athletic department offers intercollegiate and club sports for both 
men and women.® 

The athletic department’s budget is drawn from sports revenue and 
general university funds. It receives no direct federal financial 
assistance.’ 

On February 8, 1981, Dewey E. Dodds, Director of the Office of Civil 
Rights (OCR), Region III, United States Department of Education, notified 
the university that there had been a complaint of sex discrimination in its 
athletic programs.* OCR had determined it had jurisdiction over athletics 
based upon the university’s receipt of a $1,900 Library Assistance Grant.® 
Taking an institutional approach, Dodds later explained: ‘‘once we find 
that there is any kind of federal financial assitance going into the Univer- 
sity, we assume jurisdiction.’’?° 

Sometime after that the Department added, as bases for jurisdiction 
over athletics, two HUD loans used in the construction of general pur- 
pose dormitories and monies paid in federal student assistance 
programs.'! 





6 The athletic department is separate from the academic physical education program. 

7 University of Richmond v. Bell, 543 F. Supp. 321, 323 (E.D. Va. 1982). 

8 Just two months before Dodds’ letter, OCR had completed an exhaustive, 18-month 
“\vestigation of the University’s graduate and professional schools, the result of which was 
aun OCR finding that the University was in compliance with Title IX, as well as Title VI of 
the Civil Rights of 1964 and § 504 of the Rehabilitation Act of 1973. 543 F. Supp at 323 
Biz; 

® Deposition of Dodds on behalf of the Department of Education, p. 40, line.9, 
University of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982) [hereinafter cited as 
Dodds deposition]. The grant was made pursuant to the College Library Resources Program, 
20 U.S.C. § 1029 (1976). By statute, the University was required to use that money ex- 
clusively for buying library materials. In addition, the University was statutorily required to 
maintain its own library expenditures so that the federal funds would supplement, rather 
than supplant university funding. 

10 Dodds Deposition p. 39, lines. 22-24. Dodds also testified in deposition as follows: 

Dodds: Well, the procedure that we use on receiving complaints, or in determin- 
ing that we should do a compliance review, is to review the printouts that come 
from the department listing grants and contract and other financial aid. And if the 
institution is receiving any financial assistance, we assume jurisdiction. 
Question: Is there any monetary cut-off? Is a dollar - 
Answer: No. 
Question: Is a dollar enough? 
Answer: I guess theoretically a dollar would be enough. 
Dodds Deposition, p. 15, lines 15-24. 
11 These included Basic Education Opportunity Grants (BEOG’s); Supplemental 
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Dodds wrote the University that his agency was planning a week 
long on-site review and that the university should comply with a 
preliminary informational request. The request covered virtually every 
aspect of the intercollegiate athletic programs at Westhampton and Rich- 
mond Colleges, ranging from budgets to practice schedules to a listing of 
all locker rooms, weights, training and conditioning facilities used by the 
teams. It did not, however, seek any information about federally funded 
programs. 

When the University notified OCR that it considered the investiga- 
tion to be beyond Education’s Title IX jurisdiction since the University’s 
intercollegiate athletic program was not federally funded,!? the Depart- 
ment countered, not by alleging any direct federal financial assistance, 
but by stating that: 


Whether a particular education program or activity directly receives Federal 
funds is not determinative of the coverage of that program or activity by Ti- 
tle IX. Rather, the determination is based on whether the ‘‘recipient’’ in- 
stitution receives, either directly or indirectly, ‘‘Federal financial 
assistance’ which benefits its programs and activities.13 


According to Dodds, the University’s receipt of any funds at all, 
directly or indirectly, required compliance ‘‘with the anti-discrimination 
provisions of Title IX in all its educational programs and activities, in- 
cluding athletics.’’'* Thus, under OCR’s interpretation of its Title IX 
authority, receipt of a $1,900 grant to one of the libraries was sufficient to 
subject every program at the University to Title IX coverage. In fact, 
receipt of a single dollar would have been enough.'5 

The sides were clearly taken. The University believed Title IX’s 
coverage to be limited only to those programs directly receiving federal 
financial aid and OCR believed its authority was institutional, covering 
any program within an institution which received federal financial aid. 

Dodds warned the University that ‘‘should [it] fail to provide the re- 
quested data on or before April 24, 1981, we will refer this matter for en- 





Education Opportunity Grants (SEOG); National Direct Student Loans (NDSL); Guaranteed 
Student Loans (GSL); and College Work Study (CWS) programs. There was never any 
allegation that any of these student financial aid programs were operated in noncompliance 
with the statute authorizing such funding or the regulations promulgated thereunder. 

12 In addition, the blanet information demand appeared to be a form document not 
previously approved by the Office of Management and Budget (OMB), as required by the 
Paperwork Reduction Act of 1980, 44 U.S.C. §§ 3501-3512 (1976 & Supp. IV 1980). ‘‘Dodds 
initially denied that the ‘request’ was a form stating instead that it ‘was written for this par- 
ticular investigation ... .’ (Stip. Exh. G.) He later admitted that it was a form request used 
verbatim and not previously approved by OMB.”’ 543 F. Supp. at, 323. OMB is currently in- 
vestigating this violation. 

13 543 F. Supp. at, 323 n.5. 

‘4 Joint Stipulation Exhibit G, University of Richmond v. Bell, 543 F. Supp. 321 (E.D. 
Va. 1982) [hereinafter cited as Stip. Exh. G]. 

15 Dodds’ deposition, p. 15, lines 18-24. 
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forcement proceedings for denial of access.’’'* The University then filed 
suit in the United States District Court for the Eastern District of Virginia 
on April 24, 1981, seeking injunctive and declaratory relief.'” 


Il 
DISCUSSION 


A. THE STATUTE 


As stated before, 20 U.S.C. § 1681(a) provides: ‘‘No person in the 
United States shall, on the basis of sex, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under any edu- 
cation program or activity receiving Federal financial assistance . . . .’’'® 

The statute is thus limited on its face to the individual ‘‘program or 
activity’’ receiving federal assistance, rather than an entire school system 
or institution. 

The enforcement provision’? is also program-specific. A federal 
agency can only effectuate the provisions of Title IX and only with 
respect to the program to which it extends financial aid. Although 
regulations may be of general applicability, they must also ‘‘be consistent 
with the achievement of the objectives of the statute.”’ 

The sanction section2° is perhaps the most limiting of all, allowing 
termination of funds only as to ‘‘the particular political entity, or part 
thereof’’ found to be in noncompliance. Further, it limits the effect of the 
termination to ‘‘the particular program, or part thereof’? in non- 
compliance. This has often been called the ‘‘pinpoint’’ enforcement pro- 
vision and its limitations have been cited in the debate over whether Title 
IX is intended to be program-specific or institutional in coverage.?" 

These three elements of the statute—the prohibition, the regulatory 
authority, and the enforcement provision—each limit Title IX’s coverage 
to the individual program receiving the assistance and, accordingly, ap- 
pear to render the statute—as well as the Department of Education’s 
authority—program specific. 





16 Stip. Exh. G. 
17 The Department of Education counterclaimed for a breach of contract based upon 
the University’s alleged failure to comply with the ‘‘Assurance of Compliance with Title IX 
of the Education Amendments of 1972 and the Regulation Issued by the Department of 
Health, Education and Welfare in Implementation Thereof’’ executed by the University. 
Defendants contended that the University’s refusal to furnish the information requested 
about its intercollegiate athletic program constituted a breach of its contractual obligation to 
comply with the regulations. The court rejected this claim on summary judgment. 
18 20 U.S.C. § 1681 (1976) (emphasis added). 
® 20 U.S.C. § 1682 (1976). 
Id. 
See, e.g., Note, Title VI, Title IX and the Private University: Defining ‘‘Recipient’’ 
and ‘‘Program or Part Thereof,’’ 78 MICH. L. REV. 608 (1980). 
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B. THE LEGISLATIVE HISTORY 


The earliest proposal for what eventually became Title IX was a sim- 
ple amendment to Title VI of the Civil Rights Act of 1964 which would 
have added the word ‘‘sex’’ after the words ‘‘race, color’’ in § 601.22 
When it became apparent that Title IX would be narrower in scope 
{limited to ‘‘education programs’’ versus ‘‘any programs’’), and would 
contain a number of exceptions (e.g., admissions to private 
undergraduate schools)23, that proposal was abandoned. Senator Bayh 
then introduced a proposal for a separate statute with institutional 
coverage: 


No person in the United States shall, on the ground of sex, be. . . subject to 
discrimination under any program or activity conducted by a public institu- 
tion of higher education, or any school or department of higher education, 
which is a recipient of federal financial assistance for any education pro- 
gram or activity.?4 


The Nixon Administration proposal was also institutional in scope, pro- 
hibiting sex discrimination by a ‘‘recipient of federal financial assistance 
for any education program or activity ... .’’25 In addition, the original 
proposals had correspondingly broad enforcement provisions. However, 


5+ 


these ‘‘institutional’’ proposals were rejected, 


and in its stead a program specific Act was enacted which contained the pin- 
point provisions for application of the Act and for enforcement of the Act. 
This substitution by Congress of a programmatic approach for an institu- 
tional approach is indicative of Congress’ intent to limit the scope of Title 
IX.26 


The United States Supreme Court, in North Haven, reiterated that 
‘Title IX’s legislative history corroborates its general program- 
specificity. Congress failed to adopt proposals that would have pro- 
hibited all discriminatory practices of an institution that receives federal 
funds.’’2? 


C. THE GOVERNMENT’S APPROACHES 


1. Institutional Assertion of Authority 


Historically, the Department of Education has taken the position, 
either in theory or in practice, that Congress gave it the authority to in- 





22 H.R. 16098, 91st Cong. 2d Sess., 116 CONG. REC. 4072 (1970). 

23 20 U.S.C. § 1681(a)(3) (1976). 

24 117 CONG. REC. 30156 (1971) (emphasis added). 

25 H.R. 5191, 92nd Cong., 1st Sess., § 1001(b) (1971). 

26 Othen v. Ann Arbor School Board, 507 F. Supp. 1376, 1382 (E.D. Mich. 1981); see 
also, Kuhn, Title IX: Employment and Athletics Are Outside HEW’s Jurisdiction, 65 GEO. 
L.J. 49, 64-65 (1976). 

27 102 S.Ct. at 1926 (1982). 
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vestigate, regulate, and enforce Title IX (as well as Title VI) on an institu- 
tional basis. Although the Department’s rationale for this position has 
never been consistent, (indeed, one court characterized it as 
‘“‘schizophrenic’’),28 it had its genesis in HEW’s enforcement of the 
almost identically worded Title VI. There, HEW’s initial approach was 
simply to assert institutional coverage under the statute itself. 

In Board of Public Instruction of Taylor County v. Finch,?% for in- 
stance, HEW attempted to cut-off all federal funds to all programs within 
a county school system, arguing: 


(1) the statute [Title VI] imposes no affirmative duty on HEW to make find- 
ings of fact for each program, but creates only an affirmative defense for the 
School Board in the event that some programs are untainted, and (2) the 
term program in the statute does not refer to individual grant statutes, but to 
general categories such as road programs and school programs. 3° 


The Fifth Circuit found neither argument convincing. Instead, it 
held that program specificity was a statutory mandate to HEW and was 
not to be relegated to the level of a mere affirmative defense: ‘‘we may not 
regard the limitations on the termination power as mere procedural 
niceties peripheral to the purposes of the Act. Congressional history in- 
dicates that limiting the scope of the termination power was integral to 


the legislative scheme... .’’%! 

The Fifth Circuit also dismissed HEW’s institutional definition of 
‘‘program,’’ finding that the term referred not to the entire county 
‘‘education program,’ but to the individual statutes under which aid was 
given to the Taylor County School District.*2 Noting that each of the 
grants in that case ‘‘is denominated ‘a program’ by the terms of its own 
statutory scheme,’’33 the court held that ‘‘the purpose of the Title VI 
cutoff is best effectuated by separate consideration of the use or intended 
use of federal funds under each grant statute.’’34 

Thus, as early as 1969, HEW had been told to be program-specific, at 
least in its enforcement efforts. 


2. The Infection Theory 


The Finch opinion also raised the issue of whether a discriminatory 
program might ‘‘infect’’ the entire system. In language that would later 
be used by both sides in the program specific/institutional controversy, 
the court noted: 





28 Mandell v. United States Dept. of Health, Educ., and Welfare, 411 F. Supp. 542, 
555 (D. Md. 1976). 
29 414 F.2d 1068 (5th Cir. 1969). 
30 Id. at 1076. 
Id. 
Id. at 1072. 
Id. at 1078. 
Id. 
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If the funds provided by that grant are administered in a discriminatory 
manner, or if they support a program which is infected by a discriminatory 
environment, then termination of such funds is proper... .35 


The underlined section formed the basis for HEW’s ‘“‘infection 
theory’’ and began a new phase in the agency’s approach to enforcement. 
Instead of a flatly institutional assertion of power, HEW then argued it 
had to consider the entire institution in its efforts to effect compliance 
because discrimination in one program would ‘‘infect’’ the others.%¢ 

This theory works best when the ‘‘infection’’ is in an area that forms 
an umbrella-like cover over ali the other programs in a school system. 
Discriminatory admissions, for instance, could ‘‘infect’’ other programs 
at the institution since the discriminatees would be precluded from par- 
ticipating in any program. There are thus a number of Title VI cases 
where the issue of program specificity is never raised.3” 

Infection is less self-evident, however, when the program is not as 
all-encompassing as admissions. Take, for example, the University of 
Richmond situation. There was no allegation of discriminatory admis- 
sions. Indeed, private undergraduate admissions are exempt from Title 
IX scrutiny.3* Nor was there any allegation of discrimination in the pro- 
grams which did receive federal funds, i.e., housing, the library system 
or financial aid. The only alleged discrimination was in athletics, a non- 
federally funded program. Even then, there was never an assertion that 
the alleged discrimination in intercollegiate athletic expenditures was 
‘‘infecting’’ the library or other federally funded programs. 

Accordingly, OCR was seeking to investigate a non-federally funded 
program with the idea that if it found any discrimination it would then 
investigate the federally funded programs to see if they were affected by 
it. Clearly, this was the infection theory—but backwaras. 

Education’s unlimited use of the ‘‘infection’’ theory as a basis for in- 
stitutional coverage was restricted, somewhat, in Mandell v. United 
States Dept. of HEW.3° There Education, through its Office for Civil 
Rights (OCR),*° took the position that only its authority to terminate 
funds was program specific. It still asserted that its investigatory and 
regulatory authority was institutional in coverage because of the infec- 
tious effect of discriminatory programs. OCR argued that even settlement 





38 Id. (Emphasis added). 

36 See, e.g., Islesboro School Comm. v. Califano, 593 F.2d 424 (1st Cir.), cert. denied, 
444 U.S. 972 (1979); Seattle Univ. v. United States Dep’t. of Health, Educ. and Welfare, 621 
F.2d 992 (9th Cir. 1980). 

37 See, e.g., Bob Jones Univ. v. Johnson, 396 F. Supp. 597 (D. S.C. 1974), aff’d mem., 
529 F.2d 514 (4th Cir. 1975). 

38 20 U.S.C. § 1681(a)(1). 

39 411 F. Supp. 542 (D. Md. 1976), aff’d sub nom, Mayor of Baltimore v. Mathews, 
571 F.2d 1273 (4th Cir.), cert. denied, 439 U.S. 862 (1978). 

40 Interestingly, this case also involved Dewey Dodds as director of OCR, and his cor- 
respondence also was in issue. 
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and compliance negotiations could be done on a system-wide basis as 
long as the ultimate sanction—fund termination—was program specific. 
The district court rejected this position, finding instead, that HEW could 
not ‘‘presume’’ infection in the same way it could not relegate program 
specifity to an affirmative defense: 


in both the State system and the City system there are multitudinal programs 
receiving federal financing which, due to the non-programmatic approach 
assumed, are being condemned by defendants en masse. . . To compel all of 
these programs, regardless of whether or not each is discriminatory, to 
prepare a defense and endure protracted enforcement proceedings is 
wasteful, counterproductive, and probably inimical to the interests of the 
very persons Title VI was enacted to protect. 
xk*k 

Consequently, this Court concludes that, in the interest of justice, Title VI 
demands a program-by-program breakdown prior to enforcement pro- 
ceedings.*! 


Thus, by 1976, Education had picked up an “‘infection’’ theory 
under which it might cover programs not in direct receipt of federal 
financial aid. However, the courts already had announced that such ‘‘in- 
fection’’ could not be presumed. 


3. The Benefit Theory 


Another theory used by Education to expand its control over institu- 
tions and/or other programs not in direct receipt of federal funds is the 
‘’benefit’’ theory. Generally, Education now uses the Bob Jones*? case to 
justify this theory; but its genesis is uncertain since HEW was already us- 
ing a benefit analysis in its regulations before Bob Jones was decided.*? 


Bob Jones is a private university which had a policy of 


‘denying admission to unmarried nonwhites and providing for expulsion of 
students who date members of any race other than their own. The policy is 
based on the belief that segregation of the races is mandated by God, and 
that the integration of the student body would lead to interracial marriage 
thereby violating God’s command.’’44 


Since this policy was racially discriminatory, the Fourth Circuit had to 





41 411 F, Supp. at 558-59. The Fourth Circuit initially affirmed this opinion but later 
withdrew its opinion because Judge Craven died before the dissenting and concurring opin- 
ions were written. It then affirmed, by an equally divided court, the district court’s order 
granting preliminary injunctions. Mayor of Baltimore v. Mathews, 571 F.2d 1273 (4th Cir. 
1978). 

42 Bob Jones Univ. v. Johnson, 396 F. Supp. 597 (D.S.C. 1974), affd mem., 529 F.2d 
514 (4th Cir. 1975). 

43 Those regulations are now codified at 34 C.F.R. § 100 (1981). 

44 396 F. Supp. at 600. Note: this policy has now been changed to limit only inter- 
racial dating and marriage. 
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decide if Bob Jones University, by enrolling a student receiving veteran’s 
benefits, was a recipient, albeit indirectly, of federal assistance and thus 
subject to Title VI. 

The District Court held that the University was covered. It was 
‘‘benefited’’ by funds because they ‘‘relieved the university from the 
burden of committing its assets to loans to eligible students,’’45 and 
because the pool of qualified applicants was enlarged. 

In addition, the constitutional underpinnings of Title VI required 
such coverage: 


Each time the VA approves an application for benefits to be used at Bob 
Jones, it extends a benefit to whites which it cannot grant to some blacks. 
While this is an outcome of private discrimination, it is clear that no only 
[sic] is the government prohibited from authoring state sponsored 
discrimination, it is also prohibited from acquiescence in the discriminatory 
practices of public or private entities which participate in the federal 
program. *® 


The district court stressed the constitutional issues raised in this 
case, but then pinned its decision on the statute because ‘‘[t]he Court 
should avoid a statutory interpretation which raises constitutional ques- 


tions if there is a reasonable reading of the statute which does not raise 
those issues.’’4” 


The legislative history of Title VI indicates, however, that the Bob 
Jones interpretation of that statute was not what Congress intended. For 
instance, the original act provided: 


Notwithstanding any provision to the contrary any law of the United States 
providing or authorizing direct or indirect financial assistance for or in 
connection with any program or activity by way of grant, contract, loan, in- 
surance, guarantee, or otherwise no such law shall be furnished in cir- 
cumstances under which individuals participating in or benefiting from the 
program or activity are discriminated against on the ground of race, color, 
religion, or national origin.** 


Congress rejected the ‘‘direct - indirect’’ language in its final version 
of Title VI, choosing instead to cover only direct recipients of financial 
aid.*9 


Moreover, Senator Ribicoff specifically advised the Senate that direct 





45 Id. at 602-03. This language may have formed the basis for the ‘‘free-up’’ theory, 
discussed infra at § 4. 

46 Id. at 608. 

47 Id. 

48 110 CONG. REC. 8424 (1964). 

49 110 Conc. Rec. 8424 (1964); Hearings on H.R. 7152 Before The Committee on 
Rules, 88th Cong., 2d Sess. 94 (1964); see also ‘‘Title [V - Student Assistance.’’ H.R. REP. 
No. 544, 92nd Cong., 2d Sess. 15-34, reprinted in 1972 U.S. CobE Conc. & AbD. NEWS 2462, 
2476-94. 








1983-84 TITLE IX 11 


payments to individuals would not be included as assistance under Title 
VI: 


The individual who receives the direct payment has a right. It has nothing to 
do with federal financial assistance. It is not federal assistance to an in- 


dividual, but a direct payment. Direct payments are not covered in any way 
by Title VI.5° 


This legislative history apparently was not presented for the Fourth Cir- 
cuit’s consideration in the Bob Jones case. 

Also, the Bob Jones case presented a mix of Title VI and constitu- 
tional issues to the point where the Fourth Circuit felt compelled to 
stretch the definition of ‘‘recipient’’ to avoid raising constitutional 
issues. The use of the term ‘‘benefit’’ and the holding that the 
University’s enrollment of a federally funded student subjected the entire 
school to federal scrutiny has left commentators speculating and other 
courts distinguishing ever since. 

The Bob Jones interpretation of Title VI does not necessarily con- 
tradict the program specificity of Title IX, however. Since the racially 
discriminatory admissions policy in Bob Jones excluded applicants from 
all programs, ‘‘[t]he court did not have to decide which university pro- 
grams or activities were racially discriminatory because all programs 
were tainted.’’5! Accordingly, the district court never addressed the real 
issue of program specificity. 

In a subsequent case, the Fourth Circuit affirmed a district court 
decision which held that Title VI requires a program-specific approach. 
In Mandel v. United States Department of HEW,°*2 the district court had 
directly addressed the issue and held that Title VI mandates a program- 
specific approach, enjoining HEW’s ‘‘arbitrary and whimsical’’ enforce- 
ment of Title VI.53 

In Disabled in Action v. Mayor of Baltimore,*4 the Fourth Circuit 
again considered the issue, this time in the context of the similarly word- 
ed Rehabilitation Act.55 A group promoting the rights of the handicapped 
sued the city of Baltimore for failing to accommodate the needs of the 
disabled at a city stadium.®® Plaintiffs also sued the privately owned 
Baltimore Baseball Club, Inc., a major, but not exclusive, tenant of the 
stadium. 





50 110 Conc. REC. 8424 (1964). 

51 Othen v. Ann Arbor School Board, 507 F. Supp. 1376, 1388 (E.D. Mich. 1981). 

52 411 F. Supp. 542 (D. Md. 1976), aff ’d en banc by an equally divided court, Mayor 
of Baltimore v. Mathews, 571 F.2d 1273 (4th Cir.), cert. denied, 439 U.S. 862 (1978) (for 
complete explanation of the history, see supra note 40). 

53 411 F. Supp. at 563-64. 

54 685 F.2d 881 (4th Cir. 1982). 

55 29 U.S.C. § 794 (Supp. II 1978). 

56 685 F.2d at 883. The city had received a $300,000 federal grant for improvements 
to the stadium, and thus, was accountable under § 504 of the Rehabilitation Act. 
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Citing a D.C. District Court case in which a commercial airline’s use 
of a federally subsidized airport was held not to be an activity receiving 
federal financial assistance,5” the Fourth Circuit itself distinguished Bob 
Jones: 


Plainly, a recipient of federal assistance cannot escape its obligations under 
the Rehabilitation Act simply by funneling such assistance through an in- 
termediary. See Bob Jones University v. Johnson, 396 F. Supp. 597, 602-03 
(D.S.C. 1974), aff’d mem., 529 F.2d 514 (4th Cir. 1975). Angel suggests, 
however, that one does not become subject to the Rehabilitation Act merely 
by enjoying indirectly the benefits of federal assistance to another. We think 
that distinction is sound and fully applicable here.5® 


The court went on to discuss the fact that the club ‘‘would have been 
legally powerless to make the extensive physical alterations demanded 
by plaintiffs if the City had chosen to resist such demands’’5® Apparently, 
the court felt that, although the club was an indirect beneficiary of the 
aid, its lack of ‘‘control over and responsibility for the premises’’®® 
prevented it from falling within the Bob Jones definition of recipient. 


At the very least, it is plain that the City is no mere conduit of federal 
assistance to the Club. Here, as in Angel, the benefits of federal assistance 
have accrued both to the direct recipient (the airport, the City) and to 
another entity (the airline, the Club) which shares in those benefits by virtue 
of business dealings with the direct recipient. If the Rehabilitation act ex- 
tends to such indirect beneficiaries of federal largesse, consistency would 
demand that it apply to every customer of every enterprise subsidized by the 
federal government.®! 


Thus, even the court which gave Education the idea for the 
‘‘benefit’’ theory has rejected a broad-scale application of that theory to 
indirect beneficiaries. 


4. The ‘‘Free-Up’’ Theory 


One twist to the benefit theory is the ‘‘free-up theory,’’ which stems 
from the district court’s decision in Bob Jones that the university was 
‘‘benefited’’ because the federal funds ‘‘relieved the university from the 
burden of committing its assets to loans to eligible students.’’*? Under 
this theory, any infusion of federal funds ‘‘frees up’’ university funds 
that would otherwise have been spent on a particular program. This in- 





685 F.2d at 884, citing Angel v. Pan American World Airways, 519 F. Supp. 1173 
. 1981). 

685 F.2d at 884. 

Id. 

Id. 

Id. at 884-85. 
2 Bob Jones Univ. v. Johnson, 396 F. Supp. 597, 602-03 (D. S.C. 1974). 
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creases the total general fund of the institution and, as a result, benefits 
every other program whose budget is drawn from that general fund.® 

The practical problems with this theory are manifold. It presumes 
the university would, in fact, have funded the program itself absent the 
federal money. The error of this presumption could readily be attested to 
by any professor applying for a grant or any student seeking scholarship 
money. It also ignores the grant statutes themselves, many of which have 
specific prohibitions against such ‘‘freeing up’’. 

For example, none of the College Library Resources Program funds at 
the University of Richmond could legally be spent on athletics. It could 
‘‘be used only for books, periodicals, documents, magnetic tapes, 
phonographic records, audio-visual materials, and other related library 
materials (including necessary binding) and for the establishment and 
maintenance of networks for sharing library resources with other institu- 
tions of higher education.’’** Moreover, the statute conditions receipt of 
the funds upon the university’s proof that it has maintained or bettered 
its pre-grant library expenditures so that the grant will be used to supple- 
ment, rather than supplant, the library budget, (‘‘maintenance of effort’’ 
provision).® 

There are similar ‘‘maintenance of effort’’ provisions under the Col- 
lege Work Study Program, as well as the Supplemental Education Oppor- 
tunity Grant programs.®® Each requires the university to maintain or better 
its historical level of expenditures in all forms of student financial aid. 
Therefore, in most cases federal funds legally may not ‘‘free-up’’ univer- 
sity spending. 

There is also an overwhelming policy argument against the 
‘‘free-up’’ theory: if it is used, every program at every school across the 
nation would be covered. Anytime a single dollar of federal funding went 
into a single program at a university, or to a single student to be spent on 
tuition at the university, then every other program is benefited by the ad- 
dition to the general fund. Imagine how far this could be carried in a state 
system where, theoretically, veteran’s benefits to a single student would 
free-up money for the state treasury and, thus, benefit every agency 
within the state. Clearly this was not the intent of the drafters of Title IX. 


D. THE REGULATIONS 


Using approaches such as the infection, benefit, and free-up theories 





63 In his deposition in the UR case, Dodds explained: ‘‘Its the general fund of the in- 
stitution; any money that goes into the institution that affect the entire institution.’’ He add- 
ed: ‘‘The position of the Office is that if money goes into an institution, such as student 
financial aid, that then the entire institution is under our jurisdiction.’’ Dodds deposition p. 
16 lines 9-11 and 17-19. 

64 20 U.S.C. § 1029(d) (Supp. IV 1980). 

6° 20 U.S.C. § 1029(b)(2) (Supp. IV 1980). 

66 20 U.S.C. § 1094(a)(2) (Supp. IV 1980). 
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developed under Title VI, HEW promulgated Title IX regulations similar 
to those used in Title V1.6? Although the Supreme Court recently upheld 
Subpart E of those regulations (dealing with employment) it did so 
through a convoluted reading of the introductory language of that regula- 
tion and with a specific holding that Title IX, in fact, does require pro- 
gram specificity both in enforcement and in the regulations.*®* 

In practice, Education has been interpreting those regulations to 
cover entire institutions rather than individual programs. Take, for in- 
stance, Dodd’s explanation of his authority to investigate the University 
of Richmond athletic program’s compliance with Title IX: 


Whether a particular education program or activity directly receives federal 
funds is not determinative of the coverage of that program or activity by Title 
IX. Rather, the determination is based on whether the ‘‘recipient’’ institu- 
tion receives, either directly or indirectly, ‘‘Federal financial assistance’’ 
which benefits its programs and its activities.®9 


The words Dodds chose to put in quotation marks are terms of art 
defined by the regulations. These carefully chosen words illustrate ex- 
actly how, through an interpretation of the regulations quite different 
from the Supreme Corut’s, OCR could expand Title IX’s coverage from 
program-specific to institutional. 

First, in line with the Bob Jones holding, the Department defines 


‘‘Federal Financial Aid’’ to include not only funds provided directly to 
an institution, but also indirect assistance, including scholarships or 
funds extended directly to students for later payment to the institution.7° 

The definition of ‘‘recipient’’ also uses a benefit or free-up approach: 


any State or political subdivision thereof, or any instrumentality of a State or 
political subdivision thereof, any public or private agency, institution, or 
organization, or other entity, or any person, to whom Federal financial 
assistance is extended directly or through another recipient and which 
operates an education program or activity which receives or benefits from 
such assistance, including any subunit, successor, assignee, or transferee 
thereof.7! 


Because the wording is awkward, at best, the definition could be con- 
strued to cover almost anything, including an entire state and ‘‘any 
subunit . . . thereof.’’ It certainly appears to cover the entire University of 





67 The original regulations were promulgated pursuant to 20 U.S.C. § 1682, by the 
Secretary of Health, Education and Welfare and are codified in 45 C.F.R. 86 (1181). These 
have been adopted by the newly formed Department of Education and are now found in 34 
C.F.R. 106 (1981). 

68 North Haven Bd. of Educ. v. Bell, 102 S.Ct. 1912, (1982). 

69 Stip. Exh. G. 

70 34 C.F.R. § 106.2(g) (1981). 

71 34(C.F.R. § 106.2(h) (1981) (emphasis added). 
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Richmond since that is an institution operating a program (the library) 
which receives or benefits from federal assistance (the library grant). It is 
also an ‘‘institution . . . to whom Federal financial assistance is extended 
... through another recipient’’ (i.e., the library or the students).72 

The definition section also provides that a recipient is an ‘‘institu- 
tion . . . including any subunit, successor, assignee, or transferree 
thereof.’’ Thus, once the institution as a whole is captured within the 
definition, every subunit, i.e., every other program it operates, is covered 
as well. If there is aid to one program which benefits the institution 
because it adds dollars to the general funds of the university, then every 
other program is covered as well. 

This, program = institution = every-other-program approach is 
reiterated in § 106.11 of the regulations defining coverage: ‘‘Except as 
provided in this subpart, this Part 106 applies to every recipient and to 
each education program or activity operated by such recipient which 
receives or benefits from federal financial assistance.’’”3 

In addition, § 106.31(a) provides that ‘‘no person shall, on the basis 
of sex, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any . . . other education program or ac- 
tivity operated by a recipient which receives or benefits from Federal 
financial assistance ... .’’74 

Thus, by defining ‘‘recipient’’ so broadly that it covers not only a 
‘‘program receiving federal assistance,’’ but also any entity operating or 
benefiting from such programs, Education has made the term cover entire 
school systems rather than individual programs. Then, by mixing this 
newly-defined term back into the statutory language, the department has, 
in essence, rewritten the statute to cover all educational programs within 
any institution which receives any form of federal financial assistance, 
directly or indirectly. As a result, if a single program within an institu- 
tion receives federal assistance, directly or indirectly, all programs and 
activities within that institution, even those not receiving federal aid, 
must comply with Title IX regulations. 

Although in 1982 the Supreme Court in North Haven held that the 
regulations could be construed to be program specific, the Department of 
Education had not previously followed that limited construction in prac- 
tice. In the fact sheet accompanying the Title IX regulations, the Depart- 
ment had unequivocally announced that ‘‘the final regulation applies to 
all aspects of all educational programs or activities of a school district, in- 
stitution of higher education, or other entity which receives federal funds 





72 Jt almost seems redundant to say that a recipient is one to whom federal aid ‘‘is ex- 
tended...through another recipient and which operates an education’ program or activity 
which recieves or benefits from such assistance,’’ because an institution operating a pro- 
gram receiving aid would appear automatically to be receiving federal aid through that 
other recipient. 

73 34 C.F.R. § 106.11 (1981). 

74 34 C.F.R. § 106.31 (1981). 
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for any of those programs.’’’> Dodds reiterated this in his letter to the 
University of Richmond: ‘‘[I]f the institution is receiving any financial 
assistance, we assume jurisidiction.’’’® 


E. RECENT CASE LAW 


Recent Title IX cases have fallen into three categories: (1) Employ- 
ment cases, where the federal funds are paid directly to the schools either 
to subsidize teachers’ salaries or to cover other programs (which then 
‘‘free-up’’ school funds); (2) Athletic cases, where there is almost never 
any direct payment to the programs and (3) Financial aid cases, where 
the aid is paid through a financial aid program and indirectly received by 
the institution. 


1. Employment Cases 


The regulations—and OCR’s institutional application of them—came 
under fire in a number of court cases, most of which dealt with the 
regulation covering employment.’” Schools were arguing (1) that 
employment should not be covered under Title IX (since it is not covered 
under Title VI and because such coverage would be redundant of Title 
VII coverage) and (2) even if employment were covered, the regulation is 
invalid because it is not program-specific, i.e., limited to employees 


whose salaries are directly subsidized by Federal funds. 

The circuits split on these issues. In Islesboro School Committee v. 
Califano,’* Education argued that its broad-based employment regulation 
was necessary because discrimination in employment would infect the 
beneficiaries of the federally financed programs. The First Circuit admit- 
ted that the infection theory ‘‘has been approved where it has been 
shown that eliminating discrimination against students is impossible in 
the absence of eliminating discrimination against faculty.’’?? However, 
given the Finch court’s rejection of Education’s affirmative defense idea®® 
and the Mandell court’s rejection of ‘‘presumed infection,’’®! the court 





75 HEW Fact Sheet accompanying the final Title IX regulations (1979). See also, Sex 
Discrimination Regulations: Hearings Before the Sub Comm. on Post-Secondary Education 
of the Comm. on Education and Labor, House of Representatives, 94th Cong., 1st Sess. 438 
(1975). 

76 Dodd's Deposition, p.15, lines, 15-24. 

77 34C.F.R. 106.51(a)(1) provides: ‘‘No person shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination in employ- 
ment... under any education program or activity operated by a recipient which receives or 
benefits from Federal financial assistance.”’ 

78 593 F.2d 424 (1st Cir.), cert. denied, 444 U.S. 972 (1979). The First Circuit 
predicated its holding in this case on a finding that employment discrimination is not 
covered by Title IX: ‘‘[nJothing in the statute suggests that it should be construed to extend 
to employees qua employees”’ Id. at 426. 

79 Id. at 430. 

80 See supra at pp. 7-8. 

81 See supra at pp. 8-10. 
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rejected the Department’s ‘‘presumed need’’ for broad regulations, find- 
ing that the infection theory ‘‘does not adequately underpin a grant of 
authority to HEW to promulgate broad ranging regulations canvassing 
employment related discrimination.’’*? Instead, the First Circuit held 
that a ‘‘nexus between the discrimination against the employees and its 
effect on the students must first be shown.’’®? 

The Sixth Circuit, in Romeo Community Schools v. United States 
Department of HEW,* similarly rejected the employment regulations. 
Finding Education’s institutional regulations and construction of Title IX 
‘‘strained,’’ the court specifically held that ‘‘[uJnless the discrimination 
relates to a program or activity which receives federal funding, it is not 
prohibited by § 1681.’’85 

The Eighth Circuit, in Junior College District of Saint Louis v. 
Calafano,** basically adopted the First Circuit’s opinion in Islesboro, as 
did the Ninth Circuit in Seattle University v. United States Department 
of HEW?”, 

The Fifth Circuit, of course, had earlier decided the Finch case, in 
which it both began the ‘‘infection’’ theory and also recognized program- 
specificity: ‘‘Congress did not intend that such a program suffer for the 
sins of others. HEW was denied the right to condemn programs by 
association.’’8® 


When confronted with the employment issue eleven years later in 
Dougherty County School System v. Harris,*? the Fifth Circuit held that 
employment was covered by Title IX, but that the broad-based regulation 
issued by Education was invalid as overreaching: 


The regulations are not limited to employees whose compensation is 
defrayed in whole or in part by federal assistance or even to those who work 
in programs receiving federal aid or with students who are federally 
assisted. Instead, they simply apply to all employees of the entire school 
system so long as any program or activity of that school receives any federal 
assistance. 9° 





82 Td. 

83 Id. While the First Circuit used the nexus language to refer to discrimination in a 
non-funded program affecting a funded one, Education began to use the term to refer to the 
flow of funds (vs. discrimination) from program to program. Thus, in the University of 
Richmond case, Education argued: ‘‘the record shows a sufficient nexus between the federal 
financial assistance and the operation of the athletic department, that Education’s decision 
to investigate could not be charaterized as wholly unreasonable. . . ."’ Education’s Response 
Brief at 38. 

84 600 F.2d 581 (6th Cir.), cert. denied, 444 U.S. 972 (1979). See also, Carter v. 
Dayton Bd. of Educ., 6521. 156 (6th Cir. 1981) (the Sixth Circuit found that ‘‘the fact that 
these federal monies went inio the school systems general fund’’ was irrelevant.) 

5 600 F.2d at 584. 

> 597 F.2d 119 (8th Cir.), cert. denied, 444 U.S. 972 (1979). 
621 F.2d 992 (9th Cir.), cert. granted, 449 U.S. 1009 (1980). 
414 F.2d 1068, 1078 (5th Cir. 1969). See supra note 35 and accompanying text. 

9 622 F.2d 735, 736 (5th Cir. 1980). 

Id. at 736. In the related, but unusual case of Iron Arrow Honor Society v. 
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The Second Circuit considered the employment regulations and 
program-specificity in North Haven Board of Education v. Hufstedler®' a 
combination of two cases involving two separate Connecticut school 
boards. The North Haven half began in January, 1978 when a teacher in 
the North Haven, Connecticut public school system filed a complaint 
with HEW alleging that the Board’s failure to rehire her after a year 
maternity leave constituted a violation of Title IX. North Haven admitted 
that it received federal financial aid and that between 46.8 and 66.9 per- 
cent of that aid had been devoted to teachers’ salaries. However, it refus- 
ed to comply with HEW’s informational request because it alleged that 
employment was not covered by Title IX. The district court granted 
North Haven’s motion for summary judgment on the basis that Title IX 
was not intended to cover employment. 

The second half of the North Haven case began in 1977 when HEW 
investigated an employment discrimination charge filed by a former 
guidance counselor against the Trumball Board of Education. Trumball 
filed suit seeking declaratory and injunctive relief against HEW’s en- 
forcement of its employment regulations and the district court granted 
summary judgment. Both cases were consolidated on appeal and the Se- 
cond Circuit reversed, holding that employment was, in fact, covered by 
Title IX.92 


Because the Second circuit’s opinion was contrary to opinions 
issued in the First, Fifth, Sixth, Eighth and Ninth Circuits, the Supreme 
Court granted certiorari.®? 


2. Athletic Cases 


At the same time the employment regulation was being questioned, the 
athletic regulation was also facing court challenges. The issue, again, 
was one of program specificity.°4 Education has very few programs under 





Schweiker, 653 F.2d 445 (5th Cir. 1981), Education sought, under Title IX, to prohibit the 
University of Miami's funding of an all male honor society. The honor society then sued 
and lost in the Fifth Circuit. The case is unusual in that the university itself was not a party 
to the proceedings and the court did not discuss the program specific/institutional con- 
troversy in its opinion. Also, the court cited only two cases in the entire opinion, one of 
which was its own opinion in Dougherty, that the statute is program specific. After North 
Haven, the Supreme Court reversed Iron Arrow and remanded the case to the Eleventh Cir- 
cuit for reconsideration. 102 S.Ct. 3475 (1982). 

91 629 F.2d 773 (2d Cir. 1980). 

92 Id. at 786. 

%3 450 U.S. 909 (1981). 

%4 Initially, there was a question of whether Congress meant to cover athletics at all, 
since they might not be an ‘‘education’’ program. This was resolved when Congress passed 
Pub. L. 93-380, Title VIII, § 84, 88 Stat 612 (1974), which provided that the Secretary, in 
preparing regulations implementing Title IX, should include reasonable regulations for 
intra-collegiate athletic activities considering the nature of the particular sports. 

In the University of Richmond case, Education further argued that a requirement that 
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which it provides aid directly to athletic programs. However, there is a 
long history of sex discrimination in athletes and Education’s regulation 
reads as follows: 


(a) General. No person shall, on the basis of sex, be excluded from participa- 
tion in, be denied the benefits of, be treated differently from another person 
or otherwise be discriminated against in any interscholastic, intercollegiate, 
club or intramural athletics offered by a recipient, and no recipient shall 
provide any such athletics separately on such basis.%5 


In Othen v. Ann Arbor School Board,°* a parent sued the local school 
board alleging sex discrimination in the school’s athletic programs. The 
school received federal impact aid®’? which went into its general fund, 
but no federal financial assistance was paid directly to the athietic pro- 
gram. Thus, the issue in Othen, as in Richmond and the other athletic 
cases, was whether Title IX regulated non-federally funded athletic pro- 
grams just because they are operated by institutions with other programs 
that do receive federal aid. 

The plaintiff in Othen, adopting the amicus brief filed by the federal 
government, argued that Title [IX should be applied on an institutional 
basis, whether or not the particular program under attack receives federal 
funding.®* Judge Joiner rejected this argument, finding instead that: 


After examining the choice of language used by the drafters of Title IX, it is 
clear to the court that the Act’s provisions and requirements apply only to 
the specific class of educational programs or activities which receive direct 
federal financial assistance. 





federal funds be specifically earmarked for the athletic department ‘‘would mean that no 
athletic activities would be covered by Title IX [because] no federal funding programs are 
designed specifically to support athletics, either on the intra-collegiate or the secondary 
level.’’ (Defendant’s Reponse Brief at 49.) However, the Department of Education had 
already published a legal memorandum acknowledging that ‘‘there are some revenue pro- 
ducing intra-collegiate activities that clearly receive direct federal financial assistance. 
Funds provided under Title VII of the Higher Education Act, for example, may be used.”’ 43 
Fed. Reg. 50875 (1978). In his opinion, Judge Warriner further responded that ‘‘[a]lthough 
the ED may find it inconceivable that Congress has chosen not to grant the ED jurisdiction to 
search through each and every single program or activity in every single university or col- 
lege or other academic institution in the United States, the fact that Congress has not done 
so does not give the ED authority to assume such jurisdiction on its own out of ‘necessity’.”’ 
543 F. Supp. at 332 n.17. 

95 34 C.F.R. § 106.41 (1981). 

96 507 F. Supp. 1376 (E.D. Mich. 1981). 

97 Under the Federal Impact Aid program, 20 U.S.C. §§ 237-41 (1976), the federal 
government compensates local school systems for the loss of tax revenues resulting from the 
presence of federal installations in the school district and for the added expense of 
educating children entering the district as a result of federal activity. 

98 This was the same as the Dodds’ argument to University of Richmond that coverage 
was determined by federal funding to ‘‘recipient’’ institutions rather than to ‘‘particular 
programs’’. 

°° 507 F. Supp. at 1381. 
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Faced with the problem of an indirect infusion of federal assistance 
into a secondary school system, Judge Joiner, in Othen, suggested a two- 
step analytical approach: (1) investigate admissions, then (2) consider 
whether the accused program is a recipient. 

The first step arises from an acknowledgement of the Bob Jones 
holding that discriminatory admissions could infect or affect every pro- 
gram at the institution.1°° This was true in Title VI race cases and ap- 
peared to apply equally to Title IX cases such as Othen, when public 
schools were involved.'°! 

Joiner then described the second step in his analysis as follows: 


Once the court recognizes that there is no charge of system-wide or 
institution-wide illegal sex discrimination respecting admission or access to 
all programs and activities generally, then, under Title IX, the court is re- 
quired to carefully evaluate the allegations to see whether the particular 
education program or activity being implicated receives direct federal finan- 
cial assistance. !° 


Because admission (or public school segregation) was not an issue, and 
because the athletic department was not a direct recipient of aid, the 
court rejected plaintiff's claim of Title 1X coverage. 

In an analogous case, Bennett v. West Texas State University,'°3 six 


students sued West Texas State alleging sex discrimination in the 
University’s intercollegiate athletic program. West Texas State moved for 
summary judgment because its intercollegiate athletic program did not 
receive federal financial assistance and because the Department of Educa- 
tion’s Title IX regulations were invalid as beyond the statutory authority 
granted under Title IX. 

Based on the language of the statute and the legislative history, the 
court found Congress had indicated a clear intent for Title IX to apply 
only to specific programs and activities receiving direct federal financial 
assistance. The court therefore granted defendant’s motion for summary 
judgment. 

A contrary result was reached, however, in Haffer v. Temple Univer- 
sity,!°* issued after both Othen and West Texas. The Haffer court ruled 
that indirect benefits were sufficient to bring an athletic department 





100 Racial discrimination respecting acceptance or admission into educational institu- 
tions permeates programs and activities within those institutions. Once racially 
discriminatory admission policies have been found to exist, the taint of racial discrimina- 
tion affects all programs and activities within the particular institution.’’ 507 F. Supp. at 
1387. 

101 Under Title IX, however, admissions policies for private undergraduate institu- 
tions are exempted, 20 U.S.C. § 1681(a)(1) (1976), and thus cannot be held to ‘‘infect’’ the 
system. 

102 507 F. Supp. at 1387. 

103 525 F. Supp. 77 (N.D. Tex. 1981). 

104 524 F. Supp. 531 (E.D. Penn. 1981). 
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within the scope of Title IX. That case, as well as the Grove City College 
case (described infra.) were appealed to the Third Circuit in 1981. 


3. Financial Aid Cases 


The programmatic requirement of Title IX is most easily applied 
when the federal funds involved are earmarked for a discrete program. 
The argument is much less one-sided, however, when more ‘‘generaliz- 
ed”’ aid is involved. This was the question presented in Othen, where the 
funding was federal impact aid paid directly to the school system and not 
earmarked for any one program. 

Impact aid is unique, however, in that it only goes to public school 
systems already covered by constitutional constraints. While there is no 
similar federal aid directly to private universities, similar problems arise 
over federal financial aid to students. 15 

The regulation defines ‘‘federal financial assistance’’ to include not 
only funds provided directly to programs, but also indirect assistance, in- 
cluding scholarships or funds extended directly to students for later pay- 
ment to the institution in the form of tuition. '°* This definition is supported 
by the Fourth Circuit Title VI holding in Bob Jones University. 

Judge Joiner, in Othen, distinguished Bob Jones as a ‘‘infection’’ 
type case in that ‘‘[t]he court did not have to decide which university 
programs or activities were racially discriminatory because all programs 
were tainted.’’!°7 As such, the Bob Jones court never addressed the issue 
of program specificity and, in addition, never addressed the different 
level of constitutional scrutiny accorded to gender-based discrimination. 

The issue of whether federal assistance to students would subject an 
admitting university to Title IX coverage was raised in its clearest form in 
the cases of Grove City v. Harris'°* and Hillsdale College v. Department 
of Education.1°9 

Historically, both Grove City and Hillsdale have refused to accept 
any federal funding whatever in an effort to maintain their independence 
as private institutions of higher education. According to Grove City, 


the decision to forego participation in government construction, research, 
and assistance programs is premised on the College’s belief in institutional 
self-sufficiency and autonomy. In addition, the college believes that its com- 
mitment to deliver high quality education at minimal costs would be 
significantly impaired if it were obligated to comply with the expensive and 
burdensome regulation which invariably follows government funding.*'° 





105 The distinction should be made, however, that Federal Impact Aid is paid directly 
to the school, while student financial aid may be paid to the student. 

106 34 C.F.R. § 106.2(g) (1981). 

107 507 F. Supp. at 1388. 

108 500 F. Supp. 253 (W.D. Pa. 1980), aff’d sub nom. Grove City v. Bell, 687 F.2d 684 
(3d Cir. 1982). 

109 696 F.2d 418 (6th Cir. 1982). 

110 Grove City’s Petition for Writ of Certioari, November 9, 1982 p.2-3. Grove City was 
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Both schools considered themselves non-recipients of federal funding 
and, therefore, not covered by Title IX. The Department of Education, 
however, considered both schools recipients. It is asked each school to 
sign an Assurance of Compliance acknowledging that it was operating 
federally funded education programs and subject to all regulations im- 
plementing Title IX.111 When the schools refused, Education began en- 
forcement proceedings, not because of any alleged discrimination,''2 but 
because of the schools’ failure to sign the assurances of compliance. 

An ED Administrative Law Judge found Grove City to be in non- 
compliance for refusing to execute the Assurance, but added: ‘‘There was 
not the slightest hint of any failure to comply with Title IX save the 
refusal to submit an executed assurance of compliance with Title IX. This 
refusal is obviously a matter of conscience and belief.’’!'3 

Grove City College appealed this to federal district court, where it 
obtained a ruling that Education could not terminate student assistance 
merely because the college refused to sign the Assurance.'!4 The court 
held the Assurance improper since it required agreement with invalid 
regulations (Subpart E on employment had already been invalidated by 
several courts). In addition, the court held that Title IX allowed fund cut- 
offs only if there was a finding of actual discrimination. Refusal to sign 
an Assurance was not enough. 

The district court did agree with Education that Grove City was a 
recipient, however. As a result, both sides appealed the decision to the 
Third Circuit. In the meantime, Hillsdale College had appealed Educa- 
tion’s decision through the agency’s internal procedures, lost, and pro- 
ceeded directly to the Sixth Circuit. 

In the midst of the Grove City, Hillsdale and Richmond litigation, 
the First Circuit issued its decision in Rice v. President and Fellows of 
Harvard College.''5 Because it involved a single individual arguing pro 
se under a number of divergent—and, some thought, eccentric—theories, 
the case went virtually unnoticed. When the opinion was issued, 
however, it became clear that Ms. Rice was arguing an institution-wide 
Title IX violation while the only federal aid alleged in the complaint was 
the College Work-Study Program. As such, Rice’s approach was not 





so adamant about refusing to participate in federal programs that it refused even to ad- 
minister federal student aid programs on campus. 

111 Although the Department of Education argued in the Hillsdale and Grove City 
cases that the Assurance of Compliance form required no more than what was required 
under Title IX, it also used the Assurance of Compliance as a separate contractual cause of 
action in the University of Richmond case. 

112 Neither college claimed any right to discriminate. ‘‘The College maintains that 
discrimination on the basis of race or sex is morally repugnant to its principles, a belief it 
has held voluntarily long before the avent of the federal nondiscrimination laws.’’ Grove 
City’s Petition for Cert., p.3, n.3. 

113 In re Grove City College, Docket No. A-22 (September 15, 1978). 

114 500 F. Supp. 253 (W.D. Pa. 1980). 

118 663 F.2d 336, (1st Cir. 1981), cert. denied, 102 S.Ct. 1976 (1982). 








1983-84 TITLE IX 23 


unlike Education’s single dollar theory in the Richmond case. As long as 
there was any federal money anywhere, the entire school should be 
covered. 

The First Circuit flatly rejected such institutional coverage. Citing its 
earlier ruling in Islesboro, it dismissed Rice’s claims, holding that ‘‘[b]y 
alleging merely that Harvard Law School receives federal funds for its 
work-study program, without alleging sex discrimination in the School’s 
handling of that program, Rice has failed to bring herself within the pro- 
tection of Title IX.’’116 

Aside from affirming the program-specificity of Title IX, the Rice 
case provided a simple avenue for handling student financial aid. Instead 
of considering it a nebulous form of indirect aid to the entire school, (as 
was argued by the government in Hillsdale and Grove City), the First Cir- 
cuit said that courts should look specifically to the financial aid pro- 
grams. Obviously, a work study program at the law school provided 
help—and thus ‘‘benefit’’—to any number of other areas of the school. 
Nonetheless, the court restricted the scope of Education’s jurisdiction to 
the administration of the work study program itself. 

By limiting Rice’s cause of action to discrimination in the program 
receiving the aid, the First Circuit also re-emphasized the limits on 
OCR’s authority. Merely alleging federal funding to one program does 
not state a cause of action against every other program, nor does it pro- 
vide OCR with jurisdiction to investigate other programs. 

The Rice approach was particularly important to the Grove City case 
because that school refuses to administer the financial aid programs on 
campus. As such, there is no ‘‘program or activity receiving federal 
financial assistance’’ at the institution to investigate. 


4. North Haven 


Almost concurrent with the Rice decision (and while Hillsdale, 
Grove City and Richmond were still pending in the courts), the North 
Haven employment case was pending in the Supreme Court. At that 
time, Title IX interpretations were evolving so quickly that what had 
seemed controversial in April 1981, when OCR attempted to investigate 
Richmond, was hardly worth briefing the following winter. Indeed, by 
December 1981, when the government argued the North Haven case 
before the Supreme Court, Education was actually admitting that Title IX 
was program-specific: 


Title IX is a ‘‘program-specific’’ statute. It is specific in two different ways: 
first, under the terms of § 901, discrimination on the basis of sex is prohibited 
only in any ‘‘education program or activity receiving Federal financial 
assistance;’’ second, under the terms of § 902, the effect of any termination 
of federal assistance (or of any refusal to grant such assistance) must be 





116 Td. at 339. 
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limited to the ‘‘particular program or part thereof’ in which noncompliance 
with implementing regulations has been found. Both of these limitations are 
relevant to the basic statutory goal of ensuring that federal funds do not 
assist any programs in which discrimination on the basis of sex occurs, 
while avoiding the unnecessary hardship of terminating funds to programs 
that in no way involve the federal government in such discrimination.''” 


Education was still arguing in favor of its employment regulation. 
However, instead of stating that the regulations are broad-based because 
employment discrimination would necessarily ‘‘infect’’ recipient pro- 
grams, it now argued that the regulations were program specific. 

Although the Supreme Court did not follow the Maryland District 
Court’s lead in considering the Department of Education’s approach 
‘‘schizophrenic,’’ Justice Powell, during oral argument, did ask Solicitor 
General Lee: ‘‘can you tell me why executive branches of government 
don’t get their act together before they go into federal court?’’!*® Justice 
Powell had good reason to question the government’s position. Lee, 
speaking on behalf of the Department of Education, had gone so far as to 
say that, with the exception of invalidating the regulation, the Fifth Cir- 
cuit was ‘‘dead right’’ in Dougherty.119 

Justice O’Connor also questioned Mr. Lee about the disparity be- 
tween the program-specific statute and the institutional coverage of the 
Department of Education’s Title IX regulations: 


QUESTION: Mr. Lee, I see your yellow light is on, and I am very concerned 
about one aspect of the case and your views on it. The fact that the Act is 
framed in terms of programs and the view of at least one court that the 
regulations to be valid must address themselves to programs, and not in the 
broad general terms of these regulations. Would you address that, please? 
MR. LEE: Yes, we agree, Justice O’Connor, that the programs that the—that 
this is a program specific statute. There is some question, frankly, as to 
whether these regulations are or are not program specific. As we point out in 
our brief, you can make an argument that they are program specific. 12° 





117 Brief for the Federal Respondents at 43, North Haven v. Bell, 102 S.Ct. 1912 (1982). 
Note, this was only a menth after Education, (via a Rule 30(b)(6) deposition of OCR official 
Dodds) had stated a single dollar to any program would cover the entire institution. See 
supra note 11. 

118 Oral Argument for the Federal Respondent at 19, North Haven v. Bell, 102 S.Ct. 
1912 (1982). Judge Warriner made a similar observation when the department requested an 
extension of time for filing an answer in the Richmond case: ‘‘while it is remarkable that the 
defendants who appeared to know exactly what their position was in February and March of 
this year when they wrote detailed directives to the University of Richmond are now unable 
to ‘formulate the position of the United States Government in this case,’ all parties concur 
that an additional 60 days is needed for that purpose.’’ Order for Extension of Time, June 
19, 1981, University of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982). 

119 Oral Argument for the Federal Respondent at 30, North Haven v. Bell, 102 S.Ct. 
1912 (1982). 

120 Td. at 30. 
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In May, 1982, the Supreme Court issued it’s opinion in North Haven, 
holding that employment is covered by Title IX but that the statute is pro- 
gram specific, both in enforcement and in the authority it gives Educa- 
tion to regulate education programs.'2! Following Lee’s argument, the 
Court upheld the employment regulation, but only because it could be 
construed as program-specific: 


The employment regulations do speak in general terms of an educational in- 
stitution’s employment practices, but they are limited by the provision that 
states their general purpose: ‘‘to effectuate Title IX . . . which is designed to 
eliminate (with certain exceptions) discrimination on the basis of sex in any 
education program or activity receiving Federal financial assistance... .’’ 34 
C.F.R. § 106.1 (1980). 122 


The Court also noted Education’s citation of the Finch case in its in- 
troductory comments to the regulations. ‘‘By expressly adopting the Fifth 
Circuit opinion construing Title VI as program-specific, HEW apparently 
indicated its intent that the Title IX regulations be interpreted in like 
fashion. So read, the regulations conform with the limitations Congress 
enacted in §§ 901 and 902.’’123 

The matter seemed settled. The North Haven cases were remanded 
for a determination of whether ‘‘the complaining employee’s salaries 
were not funded by federal money, [or] that the employees did not work 
in an education program that received federal assistance, or that the 
discrimination they allegedly suffered did not affect a federally funded 
program.’’124 The Dougherty case was reversed for further 
consideration,'25 as were the Seattle!2® and Iron Arrow??? cases. 

A month later, Judge Warriner followed suit in the University of 
Richmond case. Citing North Haven, he too held that Title IX was 
program-specific and, accordingly, enjoined the Department of Educa- 
tion from investigating the University of Richmond’s athletic program 
‘absent a showing that the program or activity is the recipient of direct 
federal financial assistance.’’!2® 

The Judge, ‘‘mindful of North Haven’’!2° did not rule the regulations 





121 North Haven v. Bell, 102 S.Ct. at (1982). 

122 Td. at 1926-27. 

123 Td, at 1927. 

124 102 S.Ct. at 1927. 

128 Dougherty County School Sys. v. Harris, 622 F.2d 735 (5th Cir. 1980), vacated 102 
S. Ct. 2264. (1982). 

126 Seattle Univ. v. HEW, 621 F.2d 992 (9th Cir. 1980), vacated 102 S. Ct. 2264. 
(1982). 

127 Iron Arrow Honor Soc’y. v. Hufstedler, 499 F. Supp. 496 (S.D. Fla. 1980), aff'd 
652 F.2d 445 (5th Cir. 1981) vacated & remanded, 102 S. Ct. 3475 (1982). In April 1983, the 
Eleventh Circuit held that the iron Arrow Honor Society was covered. See discussion infra. 

128 University of Richmond v. Bell, 543 F. Supp. 321, 333 (E.D. Va. 1982). 

129 Td. at 327. 
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ultra vires as written. However, he cov!d not uphold Education’s ‘‘in- 
stitutional reading of the regulations’’'%° either. Indeed, in refusing to 
defer to ED’s interpretation, Judge Warriner noted ‘‘Having failed in its 
straight-forward lobbying effort to obtain institutional coverage in Con- 
gress, the ED has apparently taken the law into its own hands and decid- 
ed it knows better than Congress. Perhaps they do, but they lack the 
legislative authority under the Constitution to amend acts of 
Congress.’’13! 

Judge Warriner flatly rejected both the ‘‘infection’’ and ‘‘benefit’’ 
theories.132 He found the ‘‘infection’’ theory to apply, if at all, when the 
focus was on an affected federally funded program. The focus at Rich- 
mond, however, was ona non-funded program and there was no allegation 
whatsoever that any federally funded programs were affected or 
infected.'33 Citing the West Texas opinion on the ‘‘benefit’’ theory he 
noted: ‘‘the programmatic instruction of Title IX would be rendered 
nugatory, because every program or activity at the University would be 
subject to Title [X.’’134 

Second, although the Bob Jones opinion presumed that tuition 
assistance was a form of ‘‘assistance’’ to the university, that has not been 
a universally accepted position. In Trageser v. Libbie Rehabilitation 
Center, Inc.,'35 Judge Warriner had earlier held that federal funds receiv- 
ed by a nursing home under Medicare, Medicaid and Veterans Adminis- 
tration programs were not ‘‘federal financial assistance’’ but rather 
payments for services rendered. As such, the home was not a ‘“‘program 
or activity receiving federal financial assistance.’’ Along this same line, 
the Department of Education’s own Title IX regulations expressly ex- 
clude from the definition of ‘‘federal financial assistance’’ exchanges be- 
tween a university and the federal government for fair market value. 36 

In responding to Education’s argument that student aid benefited the 
university, Judge Warriner held that ‘‘[t]he statute does not justify either 
the ‘‘or benefits’? language or the ‘‘through another recipient’’ language 
of the regulations.’’'37 He held that the regulations should not be con- 
strued to equate student financial aid with ‘‘aid’’ to the institution. 
‘These funds received by UR from or on behalf of its students . . . are not 
really federal assistance at all but rather payments for services 
rendered.’’'38 Jt was, in effect, a quid pro quo transaction excluded by the 
law. 





130 Td, 

131 Td. at 327-28. 

132 Id. at 330. 

133 Td. 

134 Td. at 329, citing Bennett v. West Texas State Univ., 525 F. Supp. 77, 80-81 (N.D. 
Tex. 1981). 

135 462 F. Supp. 424 (E.D. Va. 1977), aff'd, 590 F.2d 87 (4th Circuit 1978), cert. 
denied, 442 U.S. 947 (1979). 

186 34 C.F.R. § 106.2(g)(2) and (4) (1981). 

137 University of Richmond, 543 F. Supp. 321, 330 (E.D. Va. 1981) 

138 Td, 
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Of particular interest was Judge Warriner’s rejection of Education’s 
claim that its investigative authority was broader than its regulatory or 
enforcement powers. The Department had already been forced to 
recognize its enforcement authority was limited and, by the time it 
argued North Haven to the Supreme Court, it had admitted (and the 
Court re-emphasized) that its regulatory powers were program-specific as 
well. Yet, there was no mention in North Haven of Education’s theory 
that it should still be allowed to investigate on a broader scale. 

In the Richmond case, however, Education had argued that ‘‘Plain- 
tiff [university] is not entitled to a determination of defendants Educa- 
tion’s jurisdiction at the investigative stage . . . . Because only in- 
vestigatory requests have been made, plaintiff's contention concerning 
the proper scope and exercise of defendant’s authority is premature and, 
therefore inappropriate . . . .’’139 Indeed, Education tried to contend that 
it had not even attempted to regulate any of Richmond’s programs. ‘4° 
The court found this to be ‘‘double-talk and sophistry.’’!41 The rationale 
on brief was clearly contradicted by the events and documents in the 
record, as well as by Education’s own definition of ‘‘recipient.’’ 

Even if Education were not being disingenuous on the facts, 
however, its legal argument for investigatory authority broader than en- 
forcement or regulatory powers should fail. Unlike many other statutes, 
Title IX grants the agency no investigatory authority whatsoever.'42 Nor 
does the Administrative Procedures Act provide any independant 
authority. In fact, the APA prohibits investigation by an agency ‘‘except 
as authorized by law.’’143 

Because the Title IX statute does authorize regulation, any power 
Education has to investigate must stem from that authority to establish 
regulations.'44 As such, the regulatory and investigatory powers are 
necessarily co-extensive. If the regulatory powers are limited to those 
particular programs receiving federal aid, the investigatory powers are 
equally limited. 

Moreover, the authorizing regulation itself permits investigation 





139 Defendant’s Response to Plaintiff's Motion for Summary Judgment, at 32-33, 
University of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982). 

140 Td. at 32. 

141 543 F. Supp. at 331. Warriner added: 

Talk of ‘investigative authority’ is simply the same old raccoon with another ring 

around its tail—an attempt to revive the rejected institutional approach. If correct, 

then there is no facet or aspect of any activity, program, practice, tradition, 

usage—nothing about an erstwhile private educational institution that is not sub- 

ject to the suspicious prying eye of the Department of Education. 
Id. 

142 Compare, e.g., Title IX with Title VII, which has a separate grant of investigatory 
authority in 42 U.S.C. § 2000e-8 (1976). 

1435 U.S.C. § 555 (c) (1976). 

144 See Serr v. Sullivan, 270 F. Supp. 544 (E.D. Pa. 1967), aff'd, 390 F.2d 619 (3rd Cir. 
1968) (an agency has no power to investigate without statutory authority). 
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only of ‘‘a possible failure to comply with this part.’’!*5 As such, even the 
Department has limited itself to the scope of the regulation, which, in 
turn, was limited by North Haven. 

Thus, by July, 1982, the law on Education’s jurisdiction under Title 
IX had evolved from a strictly institutional approach, through the infec- 
tion, benefit, and free-up theories, to what appeared to be a final and 
solid rock of program-specificity. Education could investigate, regulate 
and enforce Title IX compliance only in those education programs (not 
institutions) receiving federal financial assistance. 


5. Grove City and Hillsdale 


The law remained clear for five weeks. On August 12, 1982, the Third 
Circuit issued its opinion that the entire institution of Grove City College 
was subject to Title IX because its students received federal financial 
aid.'46 Rejecting the reasoning in Richmond,'4’ and relying heavily on 
Bob Jones, the Third Circuit Court found ‘‘the Department was well 
within its authority when it defined ‘recipient’ to include any institution 
which receives federal financial assistance ‘through another 
recipient.’ *’148 

Once the Third Circuit found Grove City to be a recipient, it had to 
define which ‘‘program’’ was receiving the indirect assistance. Looking 
to the North Haven case for guidance, the court concluded that, although 
the Supreme Court had explicitly held Title IX was program specific, it 
had ‘‘implicitly adopt[ed] an institutional approach to the concept of pro- 
gram.’’149 Accordingly, the Third Circuit defined the term ‘‘program’’ to 
encompass the entire institution. 15° 

Although there was no case precedent for defining program as the 
entire institution—indeed such a definition appeared to contradict all 
case law to date—the approach is one that obviously has been championed 
by the Department of Education. Under the theory that no university 
should be able to partition itself to escape regulation of some of its pro- 
grams, Education has often used the term ‘‘education program’”’ to en- 
compass the entire curriculum of a university. For instance, in a legal 
memorandum published in the Federal Register in 1978, the Department 
referred to intercollegiate athletics as ‘‘integral to the general 
undergraduate education program of an institution of higher 
education.’’151 





5 34 C.F.R. § 100.7(c) (1980). 
> Grove City College v. Bell, 687 F.2d 684 (3d Cir. 1982). 
Id. at 700 n.27. 
Id. at 693. 
9 Id. at 697. 
‘se Where the federal government furnishes indirect or non-earmarked aid to an in- 
stitution, it is apparent to us that the institution itself must be the ‘program’.’’ Id. at 700. 
151 43 Fed. Reg. 58075, 58076 (December 11, 1978) (emphasis added). 
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One rationale for this apparent boot-strapping back into an institu- 
tional mode is that the university has ultimate control over each depart- 
ment and, therefore is liable under a respondeat superior theory. Each 
university, for instance, might be able to order each department within it 
to change practices regarding women students and any refusal to do so 
creates a discriminatory environment which taints the entire university 
community. 

The arguments against this program-institution theory are manifold. 
First, although the statute itself does not define the terms program or ac- 


ees 


tivity, it does define the term ‘‘institution:”’ 


For purposes of this Chapter an educational institution means any public or 
private preschool, elementary, or secondary school, or any institution of 
vocational, professional, or higher education, except that in the case of an 
educational institution composed of more than one school, college, or 
department which are administratively separate units, such term means 
each such school, college, or department,'*? 


Accordingly, the use of the two words differently in the same statute 
would imply a congressional intent that ‘‘program’’ and ‘‘institution’’ 
have different meanings within the statutory scheme. In Othen v. Ann 
Arbor School Board, Judge Joiner also pointed out that ‘‘Congress was 
aware of the distinction between the concept of an institutional approach 
as compared to the concept of a programmatic approach.’’!53 Within Title 
IX itself, Congress chose to use the institutional approach when pro- 
hibiting discrimination against the blind: ‘‘No person in the United 
States shall, on the ground of blindness . . ., be denied admission in any 
course of study by a recipient of Federal financial assistance for any 
education program or activity.’’154 

The First Circuit, in Rice v. President and Fellows of Harvard Col- 
lege, also noted that: 


The precision with which Congress defined educational institution strongly 
indicates that it did not equate education program with educational institu- 
tion. It obviously recognized that an educational institution offers a number 
of education programs and activities. In light of § 1681(c), the only mean- 
ingful interpretation of § 1681(a) is that it prohibits sex discrimination in a 
federally funded education program offered by an educational institution. 155 


The First Circuit went on to define ‘‘program’’ in terms of the federal 
‘“‘program’’ offering the aid, i.e., the College Work Study Program, not 
the ‘‘general education program’’ of Harvard Law School. 

The Rice definition of program was not without precedent. As early 





20 U.S.C. § 1681(c) (1976). 

507 F. Supp. 1376, 1382 (E.D. Mich. 1981). 
20 U.S.C. § 1684 (1976) (emphasis added). 
663 F.2d 336, 338 (1st Cir. 1981). 
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as the Finch case, the Fifth Circuit had held that the term ‘‘program’’ 
referred to the individual statute under which aid was given to the school 
system.'5¢ Indeed, the Finch Court held that the purposes of Title VI were 
‘‘best effectuated by separate consideration of the use or intended use of 
federal funds under each grant statute.’’'5? In Seattle University v. 
United States Department of HEW, the Ninth Circuit also upheld a 
district court holding that: 


The words ‘‘program or activity’’ mean that which is authorized by and 
funded under the Federal Education grant statutes. The words do not refer to 
the entire operation of the recipient institution but only to the federally 
funded programs operated by such institution [citation omitted]. The pro- 
hibitory scope of § 1681 is, thus, ‘‘program specific’’ i.e., HEW has authori- 
ty to regulate sex discrimination only in those specific programs which 
receive federal funding from HEW. It does not have authority to regulate 
discrimination in every university, program or activity. 15® 


The final argument against the program = institution language, 
however, is that the United States Supreme Court specifically held that 
Title IX is program-specific rather than institutional in scope. The Court 
used the very words ‘‘program”’ and “‘institution’’ in rejecting ‘‘institu- 
tional’’ coverage. To now equate program with institution would negate 
the language of that decision and of the statute itself. 

This is exactly what the Sixth Circuit said in December,1982 when it 
issued its decision in the Hillsdale College case.'5° Finding that, ‘‘under 
the majority opinion in Grove City, the ‘program-specific’ limitation set 
out by the Supreme Court in North Haven loses all its practical 
meaning,’’'®° the Sixth Circuit held that ‘‘the legislative history of Title 
VI and Title IX reveal no indication that Congress contemplated that an 
entire educational institution would constitute a single ‘program or ac- 
tivity.’’’161 

The Sixth Circuit did find that Hillsdale College was a ‘‘recipient’’ 
within the meaning of Title IX, but not as an institution. ‘‘On the con- 
trary, we are of the view that the ‘program’ within the meaning of Title 
IX, is the federal loan and grant program for students.’’162 

On the other hand, the Eleventh Circuit has taken the opposite ap- 
proach, holding that Title IX covers a non-recipient all-male honor socie- 
ty at the University of Miami. 


” 





156 414 F.2d 1068, 1072 (5th Cir. 1969). 

157 Td. at 1078. 

188 16 Fair Empl. Prac. Cas. (BNA) 719, 721 (W.D. Wash. 1978), aff’d, 621 F.2d 992 
(9th Cir. 1981), vacated, 102 S. Ct. 2264 (1982). (1980). See also Romeo Community 
Schools v. United States Dept. of HEW, 438 F. Supp. 1021, 1033 (E.D. Mich. 1977), aff'd, 
600 F.2d 581 (6th Cir.), cert. denied, 444 U.S. 972 (1979). 

159 Hillsdale College v. Department of Health, Etc., 696 F.2d 418 (6th Cir. 1981). 

160 Id. at 430. 

161 fd, at 427. 

162 fd. at 419. 
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We find that the Supreme Court’s opinion . . . directly supports our broad 
reading that the program-specific prohibition of Title IX applies when a 
discriminatory program is ‘benefited’ by federal financial assistance or 
when a federally assisted program itself is infected by a discriminatory en- 
vironment. 163 


Thus, the Supreme Court’s failure to define the term ‘‘program’’ has 
again left the law in a state of flux. The Third Circuit has taken an institu- 
tional approach'*4 and the Sixth Circuit has followed the First Circuit’s 
program-specific holding in Rice. The Fifth Circuit, in Dougherty, has 
already stated its position that Education’s authority is limited to the par- 
ticular program in direct receipt of the funds. Its earlier finding of 
program-specificity in Finch was cited approvingly by the Supreme 
Court in North Haven. 

Although the Fourth Circuit was responsible for the Bob Jones case 
(under which the Third Circuit found Grove City a ‘’recipient’’ of federal 
funds), it also held, in the Disabled in Action case that one does not 
become a recipient ‘‘merely by enjoying indirectly the benefits of federal 
assistance to another.’’!®5 In addition, the Fourth Circuit’s recognition of 
the program-specific requirement was clear in the earlier Mandel case. 

In addition to the split in the circuits, there appears to be a change in 
the government’s approach. In a surprise move, the government decided 
not to appeal the Richmond case on the grounds that 


we found Judge Warriner’s opinion to be both analytically and legally 
sound. Its conclusion that only those university programs and activities 
shown to be recipients of federal funds are within the reach of Title IX is 
fully consistent with the better reasoned judicial precedents in the area. See 
Rice v. President and Fellows of Harvard College, 663 F.2d 336 (1st Cir. 
1981); Bennett v. West Texas State University, No. 280-0073-f (N.D. Tex., 
July 27, 1981); Othen v. Ann Arbor School Board, 507 F. Supp. 1376 (E.D. 
Mich. 1981).166 


In that same document, the government noted that the Third Circuit 
had ruled otherwise in Grove City and Temple. However, ‘‘in seeking to 
ascertain from the statute’s language and history whether or not Congress 
intended so expansive an interpretation of the phrase ‘program or activi- 
ty,’ we were satisfied that Judge Warriner’s opinion in Richmond had the 
best of it.’’167 





163 Iron Arrow Honor Soc. v. Bell, ___. F.2d _____ (No. 80-5663, 11th Cir. 1983). 

‘64 Shortly after issuing the Grove City opinion, the Third Circuit upheld the district 
court’s institutional approach in Haffer v. Temple University, 524 F. Supp. 531 (E.D. Pa. 
1981), aff'd, 688 F.2d 14 (3d Cir. 1982). 

165 685 F.2d 881, 884 (4th Cir. 1982). 

166 Letter from Assistant Attorney General William Bradford Reynolds to U.S. Com- 
mission on Civil rights Chairman Clarence M. Pendleton, Jr. (September 16, 1982). 

'67 Id. Similarly, the Department of Education decided against pursuing an investiga- 
tion of the William and Mary athletic program because they do not receive direct federal 
funding and because they were within the same jurisdiction as the Richmond case. 
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Since that letter, the government has also decided not to appeal the 
Hillsdale case,1** (although the school itself has petitioned for a writ of 
certiorari'®9). 

The combination of a split in the circuits and a switch in the govern- 
ment’s position leaves the law in need of final clarification from the 
Supreme Court. Grove City College has already been granted certiorari,17° 
and its case provides a good vehicle for presenting the key issues to the 
Court. 


IV 
CONCLUSION 


Although the Title IX controversy is clouded by the emotional ap- 
peal of civil rights efforts, the real issue in these cases is not one of sex 
discrimination, but of the balance of powers within the federal govern- 
ment. 

Congress, under its spending power, clearly has authority to impose 
conditions upon programs or institutions to which it extends funds. Con- 
gress has chosen to limit its use of that authority, however, and the ques- 
tion is whether the Department of Education has exceeded its authority 
under the enabling statute. If the statute is program-specific, and a ‘‘pro- 
gram’’ is less than an entire university, it would appear that the Depart- 
ment of Education has historically gone beyond the bounds placed upon 
it by Congress. Indeed, it can be argued that Education as usurped the 
legislative function by issuing regulations far broader than the enabling 
statute. 

The current conflict over the extent of Education’s authority under 
Title IX also demonstrates how quickly and radically an agency’s posi- 
tion can change. In less than a year, Education went from its ‘‘single 
dollar theory’’ of institutional coverage of the University of Richmond to 
its program-specific argument in North Haven, back to its institutional 
coverage of Grove City, and again to a program-specific posture by 





168 Higher Ed. Daily, p. 1, January 5, 1983. 

169 The College’s purpose in appealing the Sixth Circuit’s holding apparently is 
twofold: (1) to vindicate its position that it is not a ‘‘recipient’’ of federal financial aid, even 
on a program-specific basis and (2) to protect its position in light of Grove City having 
already been granted certiorari. The one significant difference between Grove City and 
Hillsdale is that Hillsdale does administer student financial aid programs on campus, while 
Grove City College does not. Accordingly, it would be possible for the Supreme Court to 
hold that Grove City College is not a ‘‘recipient’’ without reversing the Sixth Circuit’s find- 
ing that Hillsdale College is. Given the fact both colleges have students receiving aid, the 
distinction appears to be triumph of form over substance. Moreover, it is inconceivable that 
any college would continue on-campus administration under the circumstances. The 
burden of administering student aid programs would then shift back to the federal agency, a 
very expensive proposition given current funding cut-backs. 

170 Grove City College v. Bell, 687 F.2d 684 (3d Cir. 1982), petition for cert. filed, 51 
U.S.L.W. 3394 (U.S. Nov. 9, 1982) (No. 82-792). 
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deciding against appealing Richmond and Hillsdale. Part of this is clearly 
attributable to the changing political climate. Part is due to pressure from 
civil rights groups seeking to expand the statute’s protections. However, 


these are not the kind of issues that should be left waving in the winds of 
political change. 
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DOCUMENTS FROM COUNSEL 


IN THE UNITED STATES DISTRICT 
COURT FOR THE EASTERN DISTRICT 
OF VIRGINIA 


RICHMOND DIVISION 
UNIVERSITY OF RICHMOND, 


Plaintiff, 


) 
) 
) 
v. ) CIVIL ACTION NO.: 
) 81-0406-R 
TERREL H. BELL, et al. ) 

) 


Defendants. 


PLAINTIFF ’S MOTION FOR 
SUMMARY JUDGMENT 


Plaintiff University of Richmond (the University), by counsel, pur- 
suant to Rule 56 of the Federal Rules of Civil Procedure, moves this Court 
for summary judgment and in support thereof states as follows: 

1. The University of Richmond is a private institution of higher 
education located in Richmond, Virginia. 

2. Defendants are seeking to investigate the athletic program at 
the University of Richmond for compliance with Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681 et seq. (Title IX). 

3. Title IX applies only to ‘‘any education program or activity 
receiving Federal financial assistance’’. 

4. The athletic program at the University of Richmond receives no 
federal financial assistance and is therefore not subject to the require- 
ments of Title IX. 

5. Defendants’ regulations requiring Title IX compliance by the 
University’s non-federally funded athletic program, and defendant’s at- 
tempts to investigate such compliance, are beyond the scope of their 
statutory authority and are therefore invalid, void, and of no effect. 

6. Defendants’ regulations requiring Title IX compliance by non- 
federally funded programs unconstitutionally infringe upon the 
academic freedom of the University and the rights of its students. 

7. The University should not be required to comply with invalid 
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and unconstitutional regulations by submitting to an investigation of its 
athletic program. 

8. Defendants’ counterclaim must be dismissed because the 
University cannot be required to comply with unlawful regulations. 

9. There is no material dispute of fact. 

10. There is an actual, existing controversy between the University 
and the defendants. 

11. The University has no adequate remedy at law. 

WHEREFORE, for the reasons stated above, as more fully set forth in 
the Memorandum in Support of Plaintiff's Motion for Summary Judg- 
ment, the University respectfully moves the Court to: 

1. Grant summary judgment in favor of the University of sichuneendd 
and enter a declaratory judgment order that (a) the athletic program at the 
University does not receive federal financial assistance within the mean- 
ing of Title IX, (b) defendants’ Title IX regulations exceed the scope of 
the authorizing statute and are therefore ultra vires and void; and (c) 
defendants’ Title IX regulations are an unconstitutional infringement 
upon the academic freedoms of the University and its students; 

2. Enter a permanent injunction, ordering defendants to cease and 
desist from any attempt to investigate the University’s non-federally 
funded athletic program or to terminate federal financial assistance to 
any programs of financial assistance to the University or its students 


because of alleged noncompliance in the athletic program; 

3. Grant summary judgment for the University on defendants’ 
Counterclaim; 

4. Award the University its costs and attorneys fees; and 

5. Grant the University such further equitable relief as the Court 
may deem proper. 


UNIVERSITY OF RICHMOND 





Of Counsel 


Robert H. Patterson 

W. Carter Younger 

Eva S. Tashjian-Brown 

Scott S. Cairns 

MCGUIRE, WOODS, & BATTLE 
1400 Ross Building 

Richmond, Virginia 23219 
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PLAINTIFF ’S RELY BRIEF TO 
CROSS-MOTION FOR SUMMARY 
JUDGMENT 


I. INTRODUCTION 


Article I, Section 1 of the United States Constitution provides: ‘‘All 
legislative Power herein granted shall be vested in a Congress of the 
United States. .. .’’ Title IX of the Education Amendments of 1972, an 
exercise of that legislative power, provides that no person shall be 
discriminated against on the basis of sex in any ‘‘educational program or 
activity receiving Federal financial assistance.’’ 20 U.S.C. § 1681. In 
order to implement Title IX, Congress granted the Department of Educa- 
tion (‘‘the Department’’) power to promulgate regulations ‘‘with respect 
to such program [receiving aid] . . . consistent with the achievement of 
the objectives of the statute authorizing the financial assistance.’’ 20 
U.S.C. § 1682. 

Ours is a government of limited powers. Congress is restrained by 
the Constitution; agencies are restrained by their authorizing statutes. In 
order to assure that agencies such as the Department respect the limits im- 
posed by the language, purpose and history of their authorizing statutes, 
Congress granted federal courts jurisdiction to ‘‘interpret constitutional 
and statutory provisions, and .. . hold unlawful and set aside agency ac- 
tion, findings, and conclusions found to be . . . in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory right... .’’ Ad- 
ministrative Procedure Act § 706, 5 U.S.C. § 706. 

The Department has not respected the limits Congress imposed in 
the language of Title IX. Instead, it has exceeded its authority and now 
attempts to regulate all programs at virtually every university in 
America. 

Although the Department seeks to complicate this case, the issue is 
simple: What did Congress mean by ‘‘program or activity receiving 
Federal financial assistance’? The language of Title IX, its legislative 
history, and the authoritative court precedents provide the simple 
answer: Title IX regulates only programs or activities that receive federal 
financial assistance. Title IX does not regulate all programs and activities 
at institutions that receive, or have students who receive, federal finan- 
cial assistance. 

Defendants’ brief seeks to obfuscate this issue by ignoring not only 
the language of the statute but also the language of their own regulations. 
The fact remains, however, that the statute says ‘‘programs receiving”’ 
and the regulations cover ‘‘institutions receiving or benefiting from’’ 
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federal aid. Moreover, the athletic regulations purport to cover all 
athletic programs in any institution that has programs or students receiv- 
ing federal funds. This cannot be squared with the program-specific 
language of Title IX. 

In the first section of its brief, the Department admits that its regula- 
tions are directed at ‘‘recipient’’ institutions, not programs, and asks this 
Court to uphold those regulations despite their clear departure from the 
language of Title IX. 

The Department then contradicts this first argument when it claims 
that it is merely seeking to investigate, and has not regulated, the Uni- 
versity’s athletic programs. Moreover, this assertion by the Department 
that it has not yet determined coverage completely ignores the fact that 
the Title IX regulations do purport to cover all athletic programs of ‘‘recipi- 
ent’’ universities. See, e.g., 34 C.F.R. § 106.41. 

In the final analysis, both defendants’ arguments are nothing more 
than attempts to justify the institutional coverage of the regulations. 
However, such institutional regulations ignore Congress’ program- 
specific language and therefore exceed the Department’s authority under 
Title IX. This Court must prevent the Department from usurping Con- 
gress’ legislative power, grant the University’s motion for summary judg- 
ment and deny the defendants’ motion. 


Il. ARGUMENT 


A. THE UNIVERSITY’S PARTICIPATION IN FEDERALLY FUNDED 
PROGRAMS DOES NoT SUBJECT EVERY PROGRAM AT THE 
INSTITUTION TO TITLE IX SCRUTINY. 


The department seeks to divert attention from the issue in this case, 
the scope of the provisions of Title IX, to the language of their own regu- 
lations. They begin their argument by reiterating that receipt of federal 
tuition assistance by University students makes the University a ‘‘recipi- 
ent’’ as defined by their regulations. Since they have defined the Uni- 
versity as a recipient, the Department claims the University must comply 
with their regulations authorizing an ‘‘investigation’’. This argument 
begs the question. 

The University does not dispute that some of its students and certain 
of its programs receive federal financial assistance. Nor does the Uni- 
versity deny that, under the definition adopted by the Department in 
their regulations, it is a ‘‘recipient’’. The issue, however, is whether, 
under the stipulated facts, Title IX permits this regulation of the Univer- 
sity’s athletic program. 

By statute, only programs, not entire institutions, are covered. The 
Department’s regulations, however, define ‘‘recipient’’ to cover entire in- 
stitutions, 34 C.F.R. 106.2(h). Whether or not the athletic programs of a 
‘recipient’ institution receive federal financial assistance, they are 
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specifically regulated under § 106.41, which applies to ‘‘any . . . athletics 
offered by a recipient,’’ under § 106.37(c), covering athletic scholarships, 
as well as under § 106.11, which declares the regulations applicable to 
every program operated by a recipient which receives or benefits from 
federal aid. The Department admits its institutional approach: ‘‘[T]he 
Department has construed ‘program or activity receiving federal financial 
assistance,’ . . . as including educational institutions which benefit by 
federal funds paid to students for use at the institution. . . ’’ (Defendants’ 
Brief, p. 11.)! It is exactly that approach and those regulations that are 
contrary to the mandate of Title IX. 


1. Defendants’ Interpretation of Title IX is Not Entitled To Deference 
Since It Contradicts The Clear Meaning of The Statute. 


The Department is misleading when it argues that, as the agency 
charged with Title IX’s enforcement, its construction of Title IX was 
‘‘contemporaneous’’ and should be given ‘‘considerable deference.”’ 
First, the regulations are not a ‘‘contemporaneous construction’’. They 
were not promulgated until three years after the enactment of the statute. 
See, e.g., General Electric Co. v. Gilbert, 429 U.S. 125, 142 (1976). Sec- 
ond, where the issue is whether an agency has exceeded its statutory 
authority: 


{A] court does not simply review the agency’s action in the same sense that 
it would review an order falling within the agency’s statutory authority. In- 
stead, the court must measure the order by the statute, and if it exceeds the 
agency’s delegated power, the Court must annul it. 


Chesapeake and Ohio Railway Co. v. United States, 392 F. Supp. 358 
(E.D. Va. 1975), rev’d on other grounds, 426 U.S. 500 (1976). See also 
Leedom v. Kyne, 358 U.S. 184, 188 (1958). The Supreme Court has con- 
sistently held that ‘‘there are limits, grounded in the language, purpose, 
and history of the particular statute, on how far an agency may properly 
go in its interpretation role.’’ Teamsters v. Daniel, 439 U.S. 551, 566 
(1979). 

Accordingly, defendants’ citation of Norwegian Nitrogen Products 
Co. v. United States, 288 U.S. 294 (1933) as stating that their interpreta- 
tion ‘‘may not be rejected except for ‘very cogent reasons,’ ’’ (Defen- 
dants’ Brief, p. 11) is particularly misleading. The complete quotation of 
Justice Cardozo’s language gives the correct test for deference: 





1 It is particularly interesting to contrast defendants’ statement to this Court with the 
Department’s position as presented to the Supreme Court by Solicitor General Lee. The 
Supreme Court was told that Title IX ‘‘is program-specific’’ and ‘‘it is only in the program 
that receives the aid that the statute reaches.’’ Oral Argument of the Federal Respondents at 
27, North Haven Bd. of Ed. v. Bell, No. 986 (U.S. December 9, 1981) (excerpts in Appendix 
to plaintiff's brief) (hereinafter ‘‘Oral Argument’’). 

2 Defendants’ citation to Mourning v. Family Pub. Serv., Inc., 411 U.S. 356, 369 
(1973) is equally misleading. The full statement in Mourning described a statute with a 
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True indeed it is that administrative practice does not avail to overcome a 
statute so plain in its commands as to leave nothing for construction. True it 
also is that administrative practice, consistent and generally unchallenged, 
will not be overturned except for very cogent reasons if the scope of the com- 
mand is indefinite and doubtful. 


288 U.S. at 315 (emphasis added). Title IX is not ‘‘indefinite and doubt- 
ful’’ and the Department’s administrative practice is certainly not ‘‘con- 
sistent and generally unchallenged.’’3 

In Southeastern Community College v. Davis, 442 U.S. 397 (1979), 
for example, the Supreme Court considered a challenge to HEW’s regula- 
tions on § 504 of the Rehabilitation Act of 1973 and, citing Teamsters v. 
Daniel, supra, held that ‘‘although an agency’s interpretation of the 
statute under which it operates is entitled to some deference, ‘this 
deference is constrained by our obligation to honor the clear meaning of a 
statute, as revealed by its language, purpose and history.’ ’’ 442 U.S. at 
411. The Supreme Court then held that HEW’s interpretation ‘‘would 
constitute an unauthorized extension of the obligation imposed by that 
statute.’’ Id. at 410. 

A number of circuit and district courts have now reviewed defen- 
dants’ Title IX regulations and found them invalid in light of ‘‘the clear 
meaning’”’ of the statute, despite deference to agency interpretations. See, 
e.g., Dougherty County School System v. Harris, 622 F.2d 735, 738 (5th 
Cir. 1980) (‘‘[T]he Secretary exceeded his authority by enacting general 
regulations prohibiting sex discrimination in employment without 





much broader grant of authority than is present here. Unlike the act at issue in Mourning, 15 
U.S.C. 1604, Title IX does not empower HEW to make ‘“‘such rules and regulations as may 
be necessary to carry out the provisions’’ of the Act. Instead, it authorizes the Department 
only to issue regulations ‘‘with respect to such programs [receiving aid] . . . consistent with 
achievement of the objectives of the statute authorizing the financial assistance.’’ 20 U.S.C. 
§ 1682. Even if institutional coverage were construed to be ‘‘reasonably related’’ to the 
general purposes of Title IX, it does not comply with the express provisions that coverage be 
limited to programs and that the regulations be consistent with the objectives of the finan- 
cial aid statutes. 

3 The Department’s practice has been anything but consistent. In fact, in Mandel v. 
U.S. Dept. of HEW, 411 F. Supp. 542, 555 (D. Md. 1976), aff'd sub nom., Mayor and City 
Council of Baltimore v. Matthews, 571 F.2d 1273 (4th Cir.), cert. denied, 439 U.S. 862 
(1978), the Maryland District Court noted ‘‘the schizophrenic posture being assumed by the 
defendants.’’ Moreover, as this Court noted in its Order of June 19, 1981, defendants ‘‘ap- 
peared to know exactly what their position was in February and March, 1981, when they 
wrote detailed directives to the University of Richmond,’’ but needed a 60 day extension of 
tim» in June, 1981, ‘‘to formulate the position of the United States Government in this 
case. .. .’’ Defendants’ Motion for an Extension of Time, June 18, 1981. In the Third Circuit, 
the Government has asked for and received numerous extensions for the same reasons. See 
Consent Motion of Appellees—Cross Appellants in Grove City College v. Bell, No. 80-23834 
(3d Cir. 1981) (Attached hereto as Exh. A). 

Indeed, the Supreme Court of the United States recently noted the problem. Speeking 
from the bench, Justice Powell asked Solicitor General Lee ‘‘Why the executive branches of 
government don’t get their act together before they go into federal court?’’ and stated that 
‘‘it is very unseemly, it seems to me.’’ Oral Argument at 27. See also id. pp. 25-28. 
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limiting their effect to specific programs that receive federal financial 
assistance.’’) See also Seattle University v. United States Department of 
HEW, 621 F.2d 992 (9th Cir. 1980); Romeo Community Schools v. United 
States Department of HEW, 600 F.2d 581 (6th Cir.), cert. denied, 444 
U.S. 972 (1979); Junior College District of St. Louis v. Califano, 597 F.2d 
119 (8th Cir.), cert. denied, 444 U.S. 97 (1979); Islesboro School Commit- 
tee v. Califano, 593 F.2d 424 (1st Cir.), cert. denied,.444 U.S. 972 (1979). 

Accordingly, because the Department’s Title IX regulations covering 
non-recipient athletic programs contradict the clear meaning of the 
statute, the legislative history and the case law, they are not entitled to 
‘‘deference’’ and must be held to be unlawful. 


2. The Regulations are not consistent with the language or 
purposes of Title IX. 


The Department’s regulations would completely change the langu- 
age of section 901 of Title IX, 20 U.S.C. § 1681, from a prohibition of 
discrimination in a ‘‘program or activity receiving federal financial 
assistance’’ to a prohibition of discrimination in ‘‘any program operated 
by an institution which operates a program receiving or benefiting from 
federal assistance’ (which may not necessarily be financial).* Moreover, 
section 902 of Title IX, 20 U.S.C. § 1682, places two specific limitations 
on the Department’s authority to promulgate regulations: regulations can 
be issued only ‘‘with respect to such program [receiving aid],’’ and they 
must be ‘‘consistent with the achievement of the objectives of the statute 
authorizing the financial assistance. . . .’’ Id. Defendants’ regulations 
violate both sections by covering all programs offered by recipient insti- 
tutions rather than specific programs actually receiving assistance. More- 
over, they ignore the purpose of the student aid statutes, to free students’ 
choice of schools from financial restraints.5 Defendants cavalierly sug- 
gest that: The University is free to, for example, decline to certify student 
applications for federal aid. . . .’’ (Defendants’ Brief, p. 52). By forcing 
colleges to decline to participate in the student aid programs, rather than 
be subject to the regulations, defendants have forced students to choose 
educational institutions on the basis of where student financial aid is 
available. 





4 See Romeo Comm. Sch., 600 F.2d at 584. Also, for an example of the non-financial 
benefit defendants attempt to cover, consider the connection between CWS students 
operating computers providing alumni lists to the athletic department. (Defendants’ Brief, 
p. 5). 

5 The Senate report on the BEOG program, for example, states: 

Its basic premise was that students should not have to make choices among post- 
secondary educational institutions on the basis of where student financial aid was 
available. 


S. Rep. No. 94-882, 94th Cong. 2d Sess. 10 (1976), reprinted in [1976] U.S. Code Cong. & 
Ad. News 4722. 
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The Department’s regulations are not consistent with 
the legislative history of Title IX. 


As discussed in the University’s brief, p. 16-17 the legislative history 
of Title IX demonstrates that Congress intended the statute to be 
program-specific. In an effort to rebut this, defendants cite the Congres- 
sional discussion of Title IX as covering student financial aid programs. 
Again, defendants misstate the issue. The University does not deny that 
financial aid to students is ‘‘federal financial assistance’’ within the 
meaning of Title IX. It is not, however, federal financial aid to every pro- 
gram at the University. It is financial aid to the University’s students or, 
at most, to the University’s financial aid programs administered by the 
University. See Rice v. President and Fellows of Harvard College, 663 
F.2d 336 (1st Cir. 1981). 

The Department also cites Senator Bayh but, interestingly, attempts 
to minimize the importance of Congress’ rejection of his ‘‘institutional’’ 
amendment by saying it was ‘‘nongermane’”’ to the bill. While it is true 
that the proposal was ‘‘nongermane’’ to that first bill, it is also true that 
Congress refused to adopt Senator Bayh’s language when it eventually 
enacted Title IX, just as it rejected the Nixon administration’s bill which 
also provided for institutional coverage. This rejection of institutional 
proposals ‘‘strongly militates against a judgment that Congress intended 
a result that it expressly declined to enact.’’ Gulf Oil Corp. v. Copp Pav- 
ing Co., 419 U.S. 186, 200 (1974).° 

The only other Title IX legislative history the Department has offered 
to support their institutional approach are statements by members of 
Congress made long after the passage of Title IX. However, it is well settled 
that such statements may not be used to show the legislative intent of 
Congress at the time the bill was passed. Regional Rail Reorganization 
Act Cases, 419 U.S. 102, 132 (1974). See also International Brotherhood 
of Teamsters v. United States, 431 U.S. 324, 354 n. 9 (1977). Even if this 
Court were to consider such post-enactment interpretations, it should not 
be guided by the views of the Secretary of HEW, whose own regulations 
were in issue, or the views of Senator Bayh, whose own institutional bill 
was rejected. A more appropriate source would be Congresswoman Green, 
who introduced the original bill containing the language later adopted. 





6 If there were any question that Congress understands the difference between insti- 
tutional and of programmatic legislation, one need only look to the legislative history of the 
State and Local Assistance Act of 1972, 31 U.S.C. § 1221. That Act was originally program- 
specific, prohibiting discrimination ‘‘under any program or activity funded . . .’”’ with 
revenue sharing funds. Pub. L. No. 92-512 § 122, 86 Stat. 932 (1972) (emphasis supplied). 
Because of the difficulty in tracing revenue sharing funds within an institution, however, 
Congress amended the Act to shift the burden of proof. Section 1242 now covers programs 
of recipient institutions, i.e., ‘‘any program or activity of a State government or unit of local 
government, which government or unit receives funds’’ and exempts programs when the 
institution can demonstrate that it is not federally funded. 
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Her understanding of the program-specificity of Title IX may be seen 
from the debate relating to HEW’s proposal for engrafting an institutional 
approach into the regulations: 


Mr. Steiger: What the language does in this section of the conference report 
is to condone . . . the institutional approval which HEW is now attempting 
to do. They are saying we will regulate and even cutoff federal assistance to 
the whole of the institution not just the program or activity... . 

Mrs. Green: I agree with the gentleman from Wisconsin, it seems to me this 
section should be taken out. 


120 Cong. Rec. 41390 (1974). 

Finally, the Department asserts that the fact that Congress did not 
pass a resolution disapproving the Title IX regulations and did not amend 
Title IX to limit the Department’s authority somehow constitutes ap- 
proval of the Department’s position. Congress expressly foreclosed that 
argument in an amendment to the General Education Provision Act: 


Failure of the Congress to adopt such a concurrent resolution with respect to 
any... regulation... shall not represent . . . an approval or finding of con- 
sistency with the Act from which it derives its authority for any purpose, 
nor shall such failure to adopt a concurrent resolution be construed as 
evidence of an approval or finding of consistency necessary to establish a 
prima facie case or an inference or presumption in any judicial proceeding. 


20 U.S.C. § 1232 (Supp. V., 1975) (emphasis supplied). 

Thus, the limited legislative history relevant to Congressional intent 
supports a program-specific interpretation of Title IX. It does not support 
the Department’s attempt to overturn the clear language of the statute by 
promulgating ‘‘institutional’’ regulations. 


4. Defendants’ regulations have not been upheld by 
courts construing Title IX. 


This case is the first opportunity for a Fourth Circuit court to con- 
sider whether Title IX extends to non-federally funded programs. Other 
circuit and district courts, however, have considered the statutory 
language of Title IX and ruled that a program is not covered unless it 
directly receives federal funds.’ 

The issue of program specificity has been raised a number of times in 
connection with defendants’ broaa regulation of employment practices 
by ‘‘recipients’’. Like § 106.41 covering any ‘‘athletics offered by recipi- 
ent’’, Subpart E of the regulations broadly prohibits employment 





7 A single district court, Haffer v. Temple University, 524 F. Supp. 531 (E.D. Pa. 
1981), ruled that indirect benefits were sufficient. Also, there are other cases decided under 
Title IX but they have not considered the position of individual non-federally funded pro- 
grams. See, e.g., Grove City College v. Harris, 500 F. Supp. 253 (W.D. Pa.), appeal 
docketed, Nos. 80-2383/2384 (3d Cir., 1980). 
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discrimination by ‘‘recipients’’ without regard to whether the employ- 
ment was within a federally funded program. 34 C.F.R. § 160.51 et seq. 
Two issues have been raised in challenges to these regulations: (1) 
whether ‘‘employment”’ is a proper subject for Title IX coverage at all 
and, even if it is, (2) whether the Department’s failure to limit the regula- 
tion to employment within specific programs is a lawful exercise of their 
authority under Title IX. Six circuits have now considered the issue and, 
with one exception, all have found the regulations invalid. See, e.g. 
Dougherty County School System v. Harris, 622 F.2d 735, 738 (5th Cir. 
1980), Seattle University v. United States Department of HEW, 621 F.2d 
992 (9th Cir. 1980), Romeo Community Schools v. United States Depart- 
ment of HEW, 600 F.2d 581 (6th Cir.), cert. denied, 444 U.S. 972 (1979), 
Junior College District of St. Louis v. Califano, 597 F.2d 119 (8th Cir.), 
cert. denied, 444 U.S. 972 (1979), and Islesboro School Committee v. 
Califano, 593 F.2d 424 (1st Cir.), cert. denied, 444 U.S. 972 (1979). 

In Dougherty, for example, the School Board challenged defendants’ 
employment regulations as being institutional and therefore ultra vires. 
The court, reviewing the scope of the regulation, found them to cover 
‘fall employees of the entire school system so long as any program or ac- 
tivity of that school receives any federal assistance,’’ 622 F.2d 736. Con- 
sidering the statutory language, the court stated: 


The regulations attempt to regulate sex discrimination in employment prac- 
tices generally rather than in connection with specific programs receiving 
federal funds. The statute itself indicates that such regulations sweep too 
broadly. 


Id. at 737. Accordingly, the court held ‘‘that the Secretary exceeded his 
authority by enacting general regulations prohibiting sexual discrimina- 
tion in employment wi..out limiting their effect to specific programs that 
receive federal financial assistance.’’ Id. at 738. 

The exception to the cases holding the Department’s employment 
regulations invalid was North Haven Board of Education v. Hufstedler, 
629 F.2d 773 (2d Cir. 1980), cert. denied sub nom., North Haven Board of 
Education v. Bell, 450 U.S. 909 (1981), now pending before the Supreme 
Court. That case is of particular interest here because of the position 
taken by defendants. In oral argument to the Supreme Court, the Solicitor 
General explained the Department’s position as being the same as that 
taken by the Fifth Circuit in Doughterty: ‘‘I think the Fifth Circuit opinion 
is a very fine opinion. The only thing they did wrong was just throwing 
out all the regulations. Other than that, they are dead right.’’ Oral Argu- 
ment at 31. He went on to explain that Title IX is program-specific, both 
in regulation and enforcement; that ‘‘it is only in the program that 
receives the aid that the statute reaches’’, and that ‘‘there is some ques- 
tion, frankly, as to whether these regulations are or are not program- 
specific.’’ Oral Argument, at 27-30. 
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The Dougherty rationale, which the Department has endorsed, is fully 
applicable here. As with the employment regulations, defendants have 
exceeded their authority by enacting general regulations prohibiting sex 
discrimination in athletics without limiting their effect to specific pro- 
grams receiving federal financial assistance. 

Four other courts, Rice v. President and Fellows of Harvard College, 
supra, Bennett v. West Texas State University, 525 F. Supp. 77 (N.D. 
Tex. 1981), Othen v. Ann Arbor School Board, 507 F. Supp. 1376 (E.D. 
Mich. 1981), and Stewart v. New York University, 430 F. Supp. 1305 
(S.D.N.Y. 1976), also have considered this issue and ruled that a program 
is not covered by Title IX unless it directly receives federal funds. 

While the Department does not even mention the Dougherty case in 
its brief, they do attempt to distinguish the others. As to Rice v. President 
and Fellows of Harvard College, defendants suggest that Ms. Rice ‘‘ap- 
parently made no attempt to establish a connection between the federal 
funds and the law school activities of which she complained.’’ (Defen- 
dants’ Brief, pp. 21-22). In fact, Ms. Rice made the same claim of 
coverage adopted in defendants’ Title IX regulations: 


Rice would have us interpret ‘‘education program’”’ in this case to mean Har- 
vard Law School, thereby permitting her to invoke the protection of Title IX. 
Such an interpretation is essential to her claim, as she has not specified any 
federally funded programs in which she suffered discrimination because of 
her sex. Her argument is that, by virtue of the Law School’s status as a recipi- 
ent of federal funds through such specific programs as work-study, Title IX 
applies whenever the School discriminates in any area, regardless of 
whether the discrimination occurs in a program that is federally funded. 


633 F.2d at 338. Like Ms. Rice, the Department here has ‘‘not specified 
any federally funded program’’ in which there was discrimination. In- 
deed, the complaint against the University specified athletics, which the 
undisputed facts show is a non-federally funded program. In arguing that 
‘education program”’ or ‘‘recipient’’ means the University of Richmond, 
the Department has advanced the very argument which the First Circuit 
rejected.® 

Moreover, the Department, by deposition of Defendant Dodds (desig- 
nated pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure), 
testified that even the mere receipt of aid to the University’s library is suf- 
ficient to bring every program at the University under Title IX. (Dodds’ 
Depo. p. 78, 1. 1). Because these funds, like any other infusion of money 
into the University, ‘‘benefit’’ the University as a whole, defendants’ 





® Compare the argument specifically rejected in Rice, 663 F.2d at 338, with defen- 
dants’ brief at p. 11: 
Thus, the Department has construed ‘‘program or activity receiving Federal finan- 
cial assistance,’’ 20 U.S.C. 1681(a), as including educational institutions which 
benefit by federal funds paid to students for use at the institution, 34 C.F.R. 
106.2(g) and (h). 
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‘‘benefit’’ theory would have the effect of covering the entire institution. 
This is exactly what the First Circuit rejected in Rice. 

Bennett v. West Texas State University addressed the exact issue 
before this Court and held that athletic programs were not covered by 
Title IX when they received no direct federal aid. However, defendants 
claim Bennett should be ignored because of the Fifth Circuit’s holding in 
Iron Arrow Honor Society v. Schweiker, 652 F.2d 445 (5th Cir. 1981). 
That case, however, concerned an outside organization which received 
support from an institution covered by Title IX, and the university was 
not a party to the proceedings. The court did not discuss the program- 
specific/institutional controversy. Also, the court cited only two cases in 
the entire opinion, one of which was its opinion in Dougherty. And in 
Dougherty, the decision that Solicitor General Lee told the Supreme 
Court was ‘‘dead right’’, the Fifth Circuit clearly held that the Depart- 
ment of Education’s regulations must be limited to ‘‘specific programs 
receiving federal funds,’’ just as the court in Bennett did.® 622 F.2d at 
437. 

The court in Othen v. Ann Arbor School Board also considered, and 
rejected, the position offered by the Department. In attempting to 
distinguish Othen, the Department notes that the amount of federal aid 
there was de minimus.’ This ignores the fact that, before even discuss- 
ing the amount of federal aid received, the court held that ‘‘HEW’s regu- 
lations respecting athletics are overbroad and invalid to the extent that 
they apply to athletic programs or activities which do not receive direct 
financial assistance.’’ 507 F. Supp. at 1387. 

Defendants also attempt to avoid Othen by arguing that Yellow Springs 
Exempted Village School District Board of Education v. Ohio High 
School Athletic Assoc., 647 F.2d 651 (6th Cir. 1981), casts doubt on its 
holding. However, Yellow Springs involved an interpretation of the 
Department’s regulation on contact sports. There was no discussion 
anywhere in the case of the program-specific/institutional coverage issue 
or of direct/indirect funding. Moreover, the Sixth Circuit has made clear 
its position that Title IX mandates a program-specific approach. ‘‘Unless 
the discrimination relates to a program or activity which receives federal 
funding, it is not prohibited by § 1681.’’ Romeo Community Schools v. 
United States Department of HEW, 600 F.2d 581, 584 (6th Cir.), cert. 
denied, 444 U.S. 972 (1979). 

In sum, the University does not dispute the fact that some of its stu- 
dents receive federal financial assistance. Nor does the University 





9 It is difficult to pin down the Department’s actual position on Dougherty. The 
Department, in its oral argument before the Supreme Court, stated that the Dougherty court 
was ‘‘dead right’’ in its interpretation. Oral Argument at 31. In their brief here, however, 
they seem to imply that Dougherty is dead wrong. 

10 Although aid to students and other programs is irrelevant to coverage of the athletic 
program, the University notes that the aid listed on page 4 of defendants’ brief represented 
only 1.9% of the University’s revenues in 1980. 
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dispute the government’s right to assure itself that such financial 
assistance is administered in a nondiscriminatory manner." But, as the 
First Circuit specifically held in Rice, supra, receipt of student assistance 
by students or the University does not subject the entire University to 
Title IX scrutiny. Only the federally financed programs themselves, such 
as the College Work Study Program, are covered by Title IX. 

Finally, the defendants rely on two cases decided by district courts 
in Pennsylvania. Haffer v. Temple University, 524 F. Supp. 531 (E.D. Pa. 
1981) and Grove City College v. Harris, 500 F. Supp. 253 (W.D. Pa. 1980) 
appeal docketed, Nos. 80-2383/2384 (3d Cir., 1980). As discussed in the 
University’s brief in support of its motion for summary judgment, these 
cases erroneously relied on Title VI cases involving race discrimination 
in admissions. Moreover, the Third Circuit is currently reconsidering the 
issue in the appeal of Grove City.12 


5. Cases decided under Title VI and § 504 do not support 
the Department’s regulations. 


Defendants’ reliance on Bob Jones University v. Johnson, 396 F. 
Supp. 597 (D.S.C. 1974), aff'd mem., 529 F.2d 514 (4th Cir. 1975), to 
rebut the Title IX decisions and support the Department’s regulations is 
completely misplaced. Bob Jones was a Title VI, rather than Title IX, case 


and thus involved constitutional considerations. Moreover, as the court 
pointed out in the Othen decision, Bob Jones was an admissions case. 
The Othen court recognized that discrimination in admissions necessarily 
means discrimination in all post-admission programs, and found a two- 
step inquiry appropriate: (1) whether admission policies are 
discriminatory and, if not, (2) whether the specific program directly 
receiving federal financial aid is discriminatory. 

Because the discriminatory admissions policy of Bob Jones effectively 
precluded participation in every program, the Fourth Circuit never had 
to address the issue in the case at bar, where the only alleged discrimina- 
tion is in a program that receives no federal financial aid. Accordingly, 
Bob Jones is not controlling. This Court should look to the holdings of 
the First Circuit in Rice, the Fifth Circuit in Dougherty (‘‘The Secretary 
exceeded his authority by enacting regulations . . . without limiting their 
effect to programs that receive federal assistance.’’), the Sixth Circuit in 
Romeo Community Schools (‘‘Unless the discrimination relates to a pro- 
gram or activity which receives federal funding, it is not prohibited by 
§ 1681’’), the Eighth Circuit in Junior College District of St. Louis, and 





11 Defendants have stipulated, however, that there is no allegation that the library 
grant, dormitory loan programs or student financial aid programs at the University are dis- 
criminatorily administered. (Stip. 21, 28). 

12 The case, however, is progressing slowly because the Department of Education has 
repeatedly requested extensions of time while it decides whether to amend the regulations 
and moot the issue. See Exh. A. 
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the Ninth Circuit in Seattle University as well as the district court deci- 
sions in Othen, Bennett and Stewart. 

Nor can defendants rely on other Title VI and § 504 decisions to 
rebut cases construing Title IX. Most, like Bob Jones, dealt with general 
segregation or admissions policies. They are therefore not inconsistent 
with Othen’? and other Title IX decisions requiring a program-specific 
approach. Moreover, to the extent Title VI has been applied on an institu- 
tional basis, defendants’ reliance on Cannon v. University of Chicago, 
441 U.S. 677 (1979) for the proposition that Title VI and Title IX must be 
applied in exactly the same manner is misplaced. Cannon only followed 
Title VI precedent in holding that Title IX provided a private right of ac- 
tion, noting in dicta that the two statutes contained the same core 
language. 

While the core language of Title VI and Title IX are the same, Title IX 
is significantly more limited in scope. The Supreme Court readily 
acknowledged these limitations, noting that Congress chose not to in- 
clude Title IX as an amendment to Title VI, but rather ‘‘proposed that a 
special provision be drawn up that was parallel to, but somewhat more 
limited than Title IV.’’ 441 U.S. at 695 n. 16. Accordingly, application of 
the broader, institutional Title VI precedents would be inappropriate 
here. 

Moreover, even the “‘institutional’’ Title VI holdings are deceptive. 
Many cases also involved constitutional claims, see, e.g., United States 
v. Jefferson County Bd. of Ed., 372 F.2d 836 (5th Cir. 1966), aff'd en 
banc, 380 F.2d 385 (5th Cir.), cert. denied sub nom., Caddo Parrish Sch. 
Bd. v. United States, 389 U.S. 840 (1967),'* or were influenced by the 
constitutional underpinnings of Title VI, see, e.g., Bob Jones, supra. 
Therefore, some courts did not even consider the institutional/program- 
specific distinction. See, e.g., Yakin v. University of Illinois, 508 F. 
Supp. 848 (N.D. Ill. 1981) (assuming an institutional approach to Title VI 
without discussion). Accordingly, such cases provide no precedent for 
deciding the institutional/program-specific issue raised here under Title 
IX.15 

The Department’s reliance on the two district court cases involving 





13 For a discussion on the program-specificity of both Title VI and Title IX, see, e.g., 
Kuhn, Title IX: Employment and Athletics are Outside HEW’s jurisdiction, 65 Geo. L.J. 49, 
62-64 (1976); and Comment, HEW’s Regulations Under Title XI of the Education Amend- 
ments of 1972: Ultra Vires Challenges, 1976 B.Y.U.L. Rev. 133, 165. 

‘4 In fact, in the passage from Jefferson County quoted by defendants, the court was 
discussing requirements of the Constitution citing Singleton v. Jackson Municipal Separate 
Sch. Dist., 355 F.2d 865, (5th Cir. 1966), a case not involving Title VI. 

‘8 Defendants also seem to argue that the Supreme Court's decision in Lau v. Nichols, 
414 U.S. 563 (1974), rejected the program-specific approach under Title VI. That case, 
however, followed the line of ‘‘admission”’ cases in that it involved language barriers which 
effectively foreclosed Chinese students’ participation in any school programs. Accordingly, 
although the Court used the word ‘‘program”’ to refer to all school activities of the San Fran- 
cisco school district, it did not address the program-specific issue. 

‘ 
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§ 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, et seq., is also 
misplaced. Their argument is predicated upon the fact that § 504 has 
wording similar to Title VI, which has wording similar to Title IX. First, 
as shown above, Title VI precedent is not necessarily applicable to Title 
IX cases. Secondly, the relationship between Title IX and § 504 was re- 
jected in one of the two cases upon which they rely. Wright v. Columbia 
University, 520 F. Supp. 789 (E.D. Pa. 1981), refused to accept Othen (a 
Title IX case) as precedent in a § 504 claim: 


True, some relationship exists among and between Title VI, Title IX and 
§ 504. However, Columbia’s contention that such a kinship compels the 
conclusion that analysis under Title VI and Title IX must be adopted whole 
cloth and applied to § 504 forces the kinship to an unwarranted degree of 
consanguinity. 


520 F. Supp. 792. 

In summary, the Department’s argument against the clear language 
of Title IX, its legislative history and the relevant case law is unavailing. 
Their regulations clearly exceed the scope of Title IX. 


B. THE UNIVERSITY’S ATHLETIC PROGRAM May NOT 
BE SUBJECTED TO TITLE IX SCRUTINY. 


In the second half of their brief, the Department makes the dis- 
ingenuous argument that they are merely seeking to investigate whether 
the University’s athletic program is subject to Title IX. In fact, they con- 
tend they have not even ‘‘attempted to regulate any of plaintiff's pro- 
grams.’’ (Defendants’ Brief p. 32.) This is clearly untrue. Seven years 
ago, defendants issued regulations which required substantive Title IX 
compliance in all athletic programs operated by a ‘‘recipient’’ institu- 
tion. When defendants received a complaint in early 1981 about the 
University’s athletic program, defendant Dodds determined that the Uni- 
versity had received a $1,900 federal library grant and therefore was a 
‘‘recipient’’. Operating under an investigative plan addressed to substan- 
tive compliance with the athletic regulations, 34 C.F.R. § 106.41, he then 
demanded that the University answer his long list of requests for infor- 
mation about the University’s athletic program. These requests were 
clearly seeking information solely about the program’s substantive com- 
pliance with Title IX. The determination that the University’s athletic 
program was regulated by Title IX had already been made, because 
Dodds had already determined that the University was a ‘‘recipient.’’ 

Moreover, the Department claims a right to investigate not just their 
jurisdiction, but also substantive compliance with the non-discrimination 
provisions of the statute and regulations. In support of this right, the 
Department cites ‘‘official curiosity’, their regulations, a contractual 
obligation, a possible ‘‘infection’’ of programs which actually do receive 
federal financial assistance and a ‘‘sufficient nexus’’ of the athletic pro- 





1983-84 TITLE IX 49 


gram to the federal assistance. All this is nothing more than semantics 
and circular reasoning. The issue remains whether the Department can 
base its assertion of jurisdiction overthe U iversity’s non-federally funded 
athletic program on their ‘‘institutional’ Title IX regulations. 


1. The record and regulations contradict the Defendants’ statement 
that they have not determined coverage and are only ‘‘investigating’’ 
rather than ‘‘regulating’’ plaintiff's athletic program. 


The record and the regulations make it patently clear that the Depart- 
ment long ago ‘‘determined’’ coverage. It now seeks to investigate the 
athletic programs’ substantive compliance with their regulations and to 
enforce those regulations against the University’s athletic program. 

The determination that all athletic programs at ‘‘recipient’’ institu- 
tions are covered was made on July 21, 1975, when the Department issued 
the regulations defining ‘‘recipient’’ and automatically covering 
“‘athletics offered by a recipient’’, 34 C.F.R. § 106.41. Three years later, 
on December 11, 1978, the Department reiterated its position in a legal 
memorandum published in the Federal Record in conjunction with the 
issuance of agency guidelines on the athletic regulations, 43 Fed. Reg. 
58075 (1978). The issue presented was: 


Whether an institution of higher education which is receiving federal finan- 
cial assistance must comply with the prohibition against sex discrimination 
imposed by Title IX of the Education Amendments of 1972 and its regula- 
tions promulgated thereunder (45 C.F.R. Part 86) in the administration of its 
revenue producing intercollegiate athletic activities. 


Id. The Department’s memorandum determined that it must. 

Accordingly, defendants have taken final agency action by issuing 
regulations governing the administration of the University’s athletic pro- 
grams. They also have ‘‘determined”’ that these regulations apply to any 
athletic programs at any ‘‘recipient’’ institution. 

If there were any question whether the Department had already 
determined that those regulations were to be applied specifically to the 
athletics at the University of Richmond, one only has to look to the 
statements of the Department of Education. In his letter of March 31, 
1981, to the University defendant Dodds said: 


Whether a particular education program or activity directly receives Federal 
funds is not determinative of the coverage of that program or activity by 
Title IX. Rather, the determination is based on whether the ‘‘recipient”’ in- 


stitution receives, either directly or indirectly, ‘‘Federal financial 
assistance’’ which benefits its programs and activities. 

*** 
Therefore . . . the University must comply with the anti-discrimination pro- 


visions of Title IX in all its education programs and activities, including 
athletics. 
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(Stip. Exh. G.) (emphasis supplied). Moreover, as spokesman for the 
Department of Education designated pursuant to Rule. 30(b)(6) of the 
Federal Rules of Civil Procedure, Dodds reiterated that the Department 
had reviewed the complaints against the University’s athletic program 
and determined that they ‘‘fell under the regulation’’. (Dodds Depo. p. 
38, 1. 1). 

Finally, perhaps the best indication of the fact that the Department 
sought much more than mere access is its own investigative plan. (Por- 
tion attached as Exhibit B). Under ‘‘Statement of Jurisdiction’’ it does not 
say ‘‘to determine coverage of programs by Title IX.’’ Instead, it states: 
‘‘Review conducted to determine that institution’s athletic program is in 
compliance with applicable legal authorities,’’ and, as ‘‘legal 
authorities’’ cites not the access regulation but ‘‘Regulations at 34 C.F.R. 
Section 106.41”’ (the athletic regulation). As is shown by a review of the 
list of investigative demands by Dodds (Stip. Exh. D), their inquiry was 
directed at substantive compliance with the regulations, not jurisdiction. 
The Department’s determination that the regulations applied to the Uni- 
versity’s athletic program had already been made. 

The Department’s argument that it is merely investigating whether 
any non-compliance in the athletic programs affected federally financed 
programs is similarly disingenuous. Their regulations cover any discrimi- 
nation in athletics, without regard to whether that alleged discrimination 
affects any other program or activity. If an investigation of a recipient’s 
athletic program indicates non-compliance, defendants need not look 
further. In fact, their own regulations require them to effect compliance. 
34 C.F.R. §§ 100.7 and 100.8. Moreover, the court orders imposed in 
Adams v. Califano, No. 3095-70 and Weal v. Califano, No. 74-1720 
(D.D.C. Dec. 29, 1977), require defendants to initiate enforcement pro- 
ceedings within 210 days of the receipt of a complaint if substantive com- 
piiance is not secured. See Adams v. Weinberger, 391 F. Supp. 269, 273 
(D.D.C. 1975). 

Accordingly, the Department’s statements to this Court that it has 
not ‘‘attempted to regulate any of plaintiff's programs’’ and that they 
have not determined whether any non-compliance in the athletic depart- 
ment would ultimately be subject to the prohibitions of Title IX, Defen- 
dants’ Brief, pp. 32-33, are far less than candid. There can be no question 
that the Department has issued regulations governing a ‘‘recipient’s’’ 
athletic program; that it has determined that the University isa ‘‘recipient”’; 
that the Department concluded that the University’s athletic program is 
therefore covered by the regulations; and that it intended (and was in fact 
required by its regulations) to enforce compliance with those regulations 
by the University’s athletic program.'® 





16 On page 46 of the brief, the Department makes specific mention of ‘the regulations 
identifying athletics as an educational program in which recipients could not discriminate 
on the basis of sex . . ."’ While, on page 32 of the brief, they contend that ‘there has been no 








1983-84 TITLE IX 51 


As the Seventh Circuit stated in FTC v. Miller, 549 F.2d 452 (7th Cir. 
1977), discussed infra: 


Having treated this action from the beginning as a routine investigation 
leading to enforcement, the agency cannot, at this late date, recharacterize it 
in order to circumvent its lack of investigatory power. 


Id. at 456. Similarly, the Department cannot recharacterize its position 
for the purpose of the motions before this Court and claim that they only 
sought to investigate, not regulate, the University’s athletic program. 

The Department’s issuance of its regulations seven years ago consti- 
tuted fina! agency action. The issue is clearly ripe for decision, and the 
University is entitled to a declaratory judgment and injunction against 
the application of those regulations. 


2. Defendants have no authority to investigate the Non-Recipient 
Athletic Program at the University of Richmond. 


a. Defendants have no inherent authority to investigate 
non-recipient programs. 


The Defendants claim that, whether or not they have jurisdiction 
over the University or its athletic program, they are entitled to conduct a 
compliance review of any of the University’s programs if for ‘‘nothing 
more than official curiosity.’’ (Defendants’ Brief, pp. 34-35.) This con- 
cept is not only offensive to the citizen who is faced with the expense, in- 
convenience and intrusion of unauthorized ‘‘official curiosity,’’ it begs 
the question whether the agency has jurisdiction to conduct the investi- 
gation under the underlying statute. 

The Department’s quotation from United States v. Morton Salt, 338 
U.S. 632 (1950) (which concerned the rights of a corporation under the 
Fourth Amendment) misrepresents the court’s actual statement. The 
Court did indeed state that an investigation could be initiated out of ‘‘of- 
ficial curiosity’’ but only ‘‘if the inquiry is within the authority of the 
agency, the demand is not too indefinite and the information sought is 
reasonably relevant.’’ Id. at 652 (Emphasis added). 

Accordingly, it takes much more than ‘‘official curiosity’’ to justify 
the investigation. It must be within defendants’ authority under the 
statute and, of course, that is the very issue before this Court. 

In every case cited by the Department for the proposition that it has 
inherently broad investigative authority, the agency was granted the 





attempt by OCR to regulate any of plaintiff's programs.’’ The only possible explanation of 
these contradictory statements is that the Department somehow equates regulation with ac- 
tual termination of funding rather than the issuance of, investigation under, and demand for 
compliance with regulations. As defined in Black’s Law Dictionary, however, regulate 
means ‘‘to direct by rule or restriction, to subject to governing principles or laws. . . .”’ 
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authority to investigate by statute.‘7 Defendants are granted no such 
authority by Title IX. Nor does Administrative Procedure Act provide 
them authority to investigate. In fact, the APA, 5 U.S.C. § 555(c) pro- 
hibits investigation by an agency ‘‘except as authorized by law.’’ 

Because the Title IX statute authorizes regulation, but never men- 
tions investigation, any power of defendants to investigate must stem 
from the Department’s powers to establish regulations. See Serr v. 
Sullivan, 270 F. Supp. 544 (E.D. Pa. 1967), aff'd, 390 F.2d 619 (3rd Cir. 
1968) (an agency has no power to investigate without statutory 
authority). The Department has used this power to promulgage a regula- 
tion authorizing investigations, 34 C.F.R. § 100.7)c). Since its authority 
to investigate arises from its authority to regulate, they are necessarily 
coextensive. Moreover, § 100.7(c) authorizes investigation only of ‘‘a 
possible failure to comply with the regulation.’’ Thus, the section pro- 
viding investigatory power limits itself to the scope of the regulation. 18 

Moreover, the same basic limitation mentioned above—that the in- 
vestigation must be within the scope of the authority of the agency—is at 
the heart of every other case cited by defendants. For instance, in SEC v. 
Brigadoon Scotch Dist. Co., 480 F.2d 1047 (2nd Cir. 1973), cert. denied, 
415 U.S. 915 (1974), the Second Circuit emphasized: 


[E]ven if the agency request is motivated by ‘‘nothing more than official 
curiosity,’’ the subpoena is enforceable because agencies have a legitimate 
interest in seeing that the law and the public interest are maintained— 
assuming, of course, that the agency is acting within its authority and the 
information requested is relevant to the inquiry. 


Id. at 1053 (emphasis added). 

The Department also cites a string of cases concerning the propriety 
of asserting a factually based defense in subpoena enforcement pro- 
ceedings. See, e.g., Endicott Johnson Corp. v. Perkins, 317 U.S. 501 
(1943). But there are no facts in dispute here; those cases are therefore ir- 
relevant. 

In FTC v. Miller, 549 F.2d 452 (7th Cir. 1977), the Seventh Circuit 
considered an investigation factually similar to the one at bar and denied 
enforcement of FTC subpoenas. The issue presented to the court was 
whether common carriers were exempt from the Federal Trade Commis- 
sion’s investigatory power and, if so, whether that exemption could be 
asserted by a carrier as a defense in a subpoena enforcement proceeding. 
As in the case at bar, the parties in Miller had a legal, rather than factual 
issue. The court distinguished cases such as Brigadoon Scotch Dist., 
supra, in which both factual and legal questions were presented, and 
went on to state: 





17 See 15 U.S.C. § 46(a) & (b), 41 U.S.C. § 38, 46 U.S.C. § 821, 42 U.S.C. § 2000e-8(a). 
18 Defendants even stated in deposition that the Department's authority to regulate 
was ‘‘as broad as’’ its authority to investigate. (Dodds’ Depo. p. 17, 11. 11-20). 





TITLE IX 


This is not a case in which the respondent argues that it is not within the 
category of entities the agency is clearly empowered to regulate. E.g., Endi- 
cott Johnson Corp. v. Perkins. . . . In such a case the issue is the essentially 
factual one of classification. Here the classification has been condeded and 
the issue is a purely legal one of whether or not any corporation within that 
category may be subjectec. to agency investigation. 


549 F.2d at 460-62 (citations omitted). 
The Miller court further noted the limits placed on the agency’s 
authority by the authorizing statute: 


In the case at bar, however, in which the agency’s power to investigate is 
specifically limited by statute, the kind of authority that existed in the cases 
cited by the Commission is lacking, and thus the policy against interfering 
with administrative investigations must give way. 


549 F.2d at 462. Similarly, the Department’s right to issue regulations, 
including the regulation concerning the scope of its investigation, is 
limited to ‘‘educational programs or activities receiving federal financial 
assistance.”’ 

The University has a right to be free from the expense, incon- 
venience and disruption of an investigation of programs that do not 
receive federal financial aid. There is no material dispute of fact as to the 
financial assistance upon which the defendants assert jurisdiction over 
the University’s athletic program under Title IX. The question is purely 
legal: whether under those facts the defendants may lawfully regulate 
the University’s athletic program pursuant to Title IX.'9 

Finally, the Department cites United States v. E] Camino Community 
College, 600 F.2d 1258 (9th Cir. 1979), cert. denied, 444 U.S. 1013 
(1980). The court there, however, never questioned the validity of the 
regulations granting investigative authority. Instead, the court stated: 


Because the college did not challenge the validity of the regulations below, 
it cannot do so for the first time on appeal. Our review is limited to only the 
question properly raised below: Do the statutes and regulations prevent 





19 20 U.S.C. § 1682. In United States v. Anaconda Co., 445 F. Supp. 486 (D.D.C. 
1977), a manufacturer resisted investigation by the Consumer Products Safety Commission 
claiming the Commission lacked such authority. The court stated: 

The court believes that this defense is properly presented in an enforcement ac- 
tion as it relates directly to the authority of the agency to conduct such an in- 
vestigation. . . . Moreover, in the instant case, unlike in Okiahoma Press and its 
progeny, the Commission does not need enforcement in order to determine facts 
about respondents’ activities that might establish the Commission's jurisdiction. 

The essential facts are not in dispute. The issue is purely legal: whether 

aluminum home wiring systems constitute ‘‘consumer products’’ under the Act. 

445 F. Supp. at 491 n. 4. See also FTC v. Feldman, 532 F. 2d 1092, 1096 (7th Cir. 1976) 
(agency investigation may be challenged when issue is purely legal or when the issue can- 
not be raised upon judicial review of a later order of the agency). 
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HEW from seeking information about programs or activities receiving no 
federal assistance? 


600 F.2d at 1259. That decision is thus irrelevant because here the validity 
of the regulations is the issue.2° 


b. Defendants may not base their claim of authority 
to investigate upon their own regulations. 


The Department has also asserted authority to investigate under the 
regulations and, in fact, has even counterclaimed for failure to abide by 
the regulations. Under its theory, the Department, pursuant to statutory 
authority, has issued regulations commanding itself to ‘‘investigate 
promptly’’ a complaint that a ‘‘recipient’’ is not in compliance with the 
regulation. Moreover, it issued 34 C.F.R. § 100.6, under which ‘‘recipi- 
ents’’ are required to provide access to information ‘‘to ascertain whether 
the recipient has complied or is complying with Title IX.”’ 

All this means, however, is that defendants claim authority to in- 
vestigate because they have promulgated regulations granting themselves 
that authority. This kind of bootstrapping again presumes that the Court 
must defer to the regulations. But the issue here is whether the regula- 
tions are a valid exercise of statutory authority under 20 U.S.C. § 1682. 
Since the all-encompassing institutional regulations defendants have 
issued are not authorized by Title IX, they cannot be used as a basis for 
their ‘‘investigation’’. 


c. The University is not contractually bound to cooperate 
with defendants’ investigation. 


Defendants also assert that the University’s failure to respond to their 
massive data request and to provide access to information on the athletic 
programs was a breach of its contractual obligation ‘‘to comply with the 
requirements of Title IX and the applicable regulations.’’ (Defendants’ 
Brief, p. 46).21 The University does not deny that it executed the 





20 Camden County School District v. United States Department of Education, No. 
281-40 (S.D. Ga. April 7, 1981), is also cited by defendants to show the broad scope of the 
Department of Education’s investigatory power. However, nowhere in the opinion is there 
any suggestion that Education was without jurisdiction to conduct compliance proceedings 
and termination of funds. Plaintiff does not contest OCR’s right to acquire information so 
long as they have jurisdiction. 

21 Plaintiff objects to any implication that it ever denied access to its federally funded 
programs. The Department clearly stated in deposition that OCR had been granted access in 
the past (Dodds’ Depo. p. 64, 11. 15-17), and that after the University declined to respond to 
the data request, OCR did not seek any other access to the University (other than defen- 
dants’ counsel being on campus during discovery proceedings) Dodds’ Depo. pp. 65-66. 
Accordingly, the only ‘‘denial of access’’ in this case is the University’s failure to respond 
to the data request about its athletic programs compliance with Title IX. 
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Assurance of Compliance, that certain of its programs are subject to the 
requirements of Title IX, or that it refused to respond to the data request 
about its athletic program’s substantive compliance with Title IX.22 
Again, the whole issue of this lawsuit is whether the athletic program is 
subject to the requirements of Title IX and whether the regulations cover- 
ing the athletic program are lawful. 

While defendants assert that the seemingly innocuous ‘‘access’’ 
regulations are the only ones at issue here, they are not. The Department 
sought ‘‘access’’ by virtue of § 106.41 (which prohibits discrimination in 
any ‘‘athletics offered by a recipient.’’)?? as well as, 34 C.F.R. § 106.2(h) 
(the definition of ‘‘recipient’’), § 106.2(g) (the definition of ‘‘federal 
financial assistance’), § 106.11 (which makes the regulation applicable 
‘‘to each education program or activity operated by such recipient’’), and 
§ 106.73 (regarding financial assistance and athletic scholarships). 

Defendants themselves have admitted that they do not ‘‘contend that 
the execution of the assurance of compliance creates a contractual obliga- 
tion to comply with Title IX regulations even if those regulations exceed 
the scope of defendants’ authority under Title IX.’’ Defendants’ Answer 
to Interrogatory No. 5. The regulations do exceed the scope of defen- 
dants’ authority under Title IX. Accordingly, there has been no breach of 
any contractual obligation by the University. The University need not 
sacrifice its academic freedoms to comply with ‘‘contract’’ provisions 
that are unlawful and, as such, legally void. 

Moreover, even if this Court finds that the regulations are lawful, 
The Department’s counterclaim still fails to state a claim upon which 
relief can be granted for two reasons: (1) the breach is predicated upon 
the University’s failure to produce documents requested in a form not 
previously approved by the Office of Management and Budget as re- 
quired by the Paperwork Reducation Act of 1980, 44 U.S.C. § 3501, et 
seq., and (2) The Department has available to it administrative enforce- 
ment proceedings under 34 C.F.R. §§ 100.6-100.11 and 34 C.F.R., Part 
101 which they have failed to exhaust before filing this counterclaim.?4 
Accordingly, defendants’ counterclaim against the University for breach 
of contract must be dismissed. 





22 There were actually two reasons for not responding to the data request: (1) it was a 
request for information about the substantive compliance of a non-recipient program and (2) 
it was on a form not previously approved by the Office of Management and Budget and 
therefore improper under 44 U.S.C. 3501 et seq. See Stip. Exh. D. 

23 Indeed the jurisdiction statement in their Investigative plan does not even mention 
the ‘‘access’’ regulation. It only lists the athletic regulation, 34 C.F.R. § 106.41. 

24 Because the University is contesting the validity of the regulations themselves, 
rather than factual compliance with those regulations, there are no similar administrative 
remedies availabile. The regulations constitute final agency action within the meaning of 
the Administrative Procedures Act, 5 U.S.C. § 551(4). Romeo Comm. Sch. v. U.S. Dept. of 
HEW, 438 F. Supp. 1021, 1027 (E.D. Mich. 1977), aff'd 600 F.2d 581 (6th Cir. 1979). See 
also Abbott Lab. v. Gardner, 387 U.S. 136 (1967). 
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d. Defendants may not investigate under a presumption of 
infection of a federally funded program. 


The Department implies that its reason for investigating substantive 
compliance with the regulations, rather than mere jurisdiction under the 
regulations, is that if the athletic department is in noncompliance, it 
might ‘‘infect’’ federally funded programs. (Defendants’ Brief p. 35). 

First, this is clearly a case of putting the cart before the horse. Neither 
the complaint nor defendants alleged any problems in federally funded 
programs. (Stip. 21). The Department should not be permitted to conduct 
a burdensome investigation of the non-federally funded athletic program 
to determine whether it has ‘‘infected’’ a federally funded program in 
which there has been no allegation of non-compliance. 

Second, while the Department cites Board of Public Instruction of 
Taylor County, Florida v. Finch, 414 F.2d 1068 (5th Cir. 1969), as 
authority for this proposition, that is not what Finch said. The court there 
held that: 


The statute prescribes a policy of disassociation of programs in the fact find- 
ing process. Each must be considered on its own merits to determine 
whether or not it is in compliance with the Act. 


414 F.2d at 1078.25 Moreover, the infection cases such as Finch all in- 


volve questions of segregation in admissions. Discrimination at that level 
can effectively preclude participation in every program at the University. 
As described in E] Camino Community College, supra: 


[I]f the institution received federal funds under the National Direct Student 
Loan Program and made those benefits available on an equal basis to all of 
its students, but the institution refused to admit Spanish surnamed 
students, potential beneficiaries of the federally funded program would 
have been denied benefits on the basis of their race. 


600 F.2d at 1260. 

The need for broad investigative authority may exist when discrimi- 
nation is alleged at the all-encompassing level of admissions. Here, 
however, admissions are not in question. Indeed, undergraduate admis- 
sions to private institutions are exempt under the statute. Accordingly, 
defendants should be allowed to look only to the specific programs 





25 Defendants also cite Caulfield v. Board of Ed., 632 F.2d 999 (2nd Cir. 1980), cert. 
denied, 450 U.S. 1030 (1981). However, in Caulfield the court had already determined that 
HEW had jurisdiction when it granted investigatory authority: 

We agree with the court below that Title VI enforcement procedures apply to the 

Board’s teacher or hiring and assignment practices and that HEW therefore had 

jurisdiction to investigate and seek compliance. 
632 F.2d at 1005. 
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receiving federal financial assistance. Instead, they seek to look at 
nonrecipient programs and, by asserting authority under the regulations 


to govern those nonrecipient programs, they have already presumed ‘‘in- 
fection.”’ 


e. Defendants’ ‘‘nexus’’ approach to regulatory authority is 
yet another guise for institutional review. 


Defendants assert that, if all else fails, they have shown a ‘‘sufficient 
nexus’’ between the federally financed programs and the athletic pro- 
gram, that ‘‘ED’s decision to investigate could not be characterized as 
wholly unreasonable. . . .’’ (Defendants’ Brief, p. 38).26 

‘‘Sufficient nexus’’, however, is just another expression of ‘‘benefit’’, 
which is another word for institutional coverage. Indeed, the Department 
uses the word ‘“‘benefit’’ in describing how the ‘‘athletic department has 
benefited from four principal types of assistance under programs ad- 
ministered by the Department of Education.’’ (Defendants’ Brief p. 39).* 
And as previously stated, the benefit approach unlawfully exceeds the 
test for program coverage of Title IX: receipt of federal financial 
assistance. 

The first of the four alleged ‘‘benefits’’ is that the federal government 
(i) offers student financial aid programs that (ii) provide funds to 
students, who (iii) pay tuition to the University, which (iv) puts the 
money in a general operating budget, from which (v) the athletic program 
draws a majority of its budget. The Department cites Bob Jones as 
authority for this proposition, but it was a Title VI admissions case and 
never addressed the issue of ‘‘benefits’’ that were far removed from the 
initial purpose of the federal aid. 

The Department ignores the maintenance of effort provisions of the 
aid statutes, the fact that tuition is a quid pro quo transaction and the Title 
IX case law. Moreover, if this Court were to accept defendants’ theory 
that aid received by students, which they use to pay tuition, which 
benefits the operating budget of the University, which in turn benefits the 
athletic department, creates Title [IX coverage of athletics, then every ac- 





26 This should be compared to the Department of Education’s statement in the Rule 
30(b)6 deposition that ‘‘any financial assistance at all received into the institution would 
provide the jurisdiction for us to investigate.’’ (Dodds’ Depo. p. 17, 11, 12-14). Dodds also 
denied the importance of anything but that library grant: ‘‘The library grant was adequate to 
begin with. . .’’ Id. p. 78, 1. 1. Although defendants now attempt to explain that Dodds was 
referring only to his agency’s power to investigate, this clearly is not so. Dodds made no 
bones about his intent. He told the University that it ‘‘must comply with the anti-discrimi- 
nation provisions of Title IX,’’ not merely the regulations governing access to information. 

* It is particularly interesting to note that the one area of Federal financial assistance 
omitted from this section is the College Library Resources Grant—the only assistance relied 
upon by the Department in its initial determination of coverage. Dodds’ Depo. pp. 40-41. 





58 JOURNAL OF COLLEGE AND UNIVERSITY Vol. 10, No. 1 


tivity and program at every university with students who receive finan- 
cial aid would be covered.2” This position has been rejected by Congress, 
the courts, and by defendants themselves before the Supreme Court. 

Defendants’ second alleged ‘‘benefit’’ from federal assistance is that 
students who participate in athletics receive federal financial aid. This 
argument is essentially redundant of the first, except it appears to con- 
tend that the University is somehow benefited because athletes and 
nonathletes alike are equally eligible to participate in federally financed 
aid programs. Defendants would apparently have the Court believe that 
the federal government (or the University) should treat students who par- 
ticipate in extra-curricular athletics as somehow different from other 
students for the purpose of providing them with opportunities for federal 
aid. 

The purpose of a student assistance program such as, for example, 
BEOG, is ‘‘to assist in making available the benefits of postsecondary 
education to qualified students. . . .’’ 20 U.S.C. § 1070. The program 
does not subsidize athletics or athletes any more or less than other 
students. In fact, it requires that all students be given the full amount to 
which they are entitled. 20 U.S.C. § 1070(a). If the fact that a student who 
received federal tuition assistance also participated in athletics were 
enough to subject the athletic programs to scrutiny then, again, every 
program at every institution would be covered. 

Citing Flanagan v. President and Directors of Georgetown Col., 417 
F. Supp. 377 (D.D.C. 1976), the Department states that the third ‘‘benefit’’ 
arises from the fact that the University borrowed money from HUD to use 
in the construction of two of its thirteen dormitories, and that student 
athletes are allowed to stay on campus in other dormitories during some 
vacation periods. Flanagan however, was a district court case holding 
that a law school was subject to Title VI (rather than Title IX) because the 
law center itself (rather than another building on campus) was built with 
federal funds. In a more analogous situation, however, a federal district 
court in New York held that ‘‘the indebtedness to HUD with respect to 
Hayden Hall, the Law School dormitory, does not help plaintiff [in her 
Title VI, Title IX, and Constitutional claims] since the discrimination 
alleged here does not involve Hayden Hall... .”’ Stewart v. New York 
University, 430 F. Supp. 1305, 1314 (S.D. N.Y. 1976). 

Here the ‘‘benefit’’ is even more removed. The construction loan was 
not used to build an athletic dorm?* or an athletic facility. It is stipulated 
that the loan funds were used in the construction of general purpose dor- 
mitories. These dormitories simply provided housing for students, 
athletes and non-athletes alike. The Department appears to argue that the 





27 Every University in OCR’s Region III receives student tuition assistance. See Stip. 
22. 
28 Plaintiff's Answer to Interrogatories No. 2. 
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dormitories could have been used by the University to house athletes 
during some vacations, even though they admit they were not so used, 
and that this potential constitutes federal financial assistance to the 
athletic department. Even if the flow of this argument could be followed, 
this attenuated, non-financial, ‘‘the-potential-was-there’’ benefit should 
be rejected as a basis for Title IX jurisdiction. It is unsupported by the 
Flanagan Title VI decision and would clearly be rejected under the 
Stewart Title IX holding. 

Finally, the Department asserts that the fact that the federal govern- 
ment provides funds for the College Work Study Program which, for ex- 
ample, pays money to students who work in the computer center, 
‘‘which makes its facilities available to the athletic department for use in 
its budget process,’’ Defendants’ Brief, p. 45,29 constitutes federal finan- 
cial assistance received by the athletic department. Certainly, the athletic 
department’s fourth level benefit from services cannot be equated with 
‘‘receiving federal financial assistance.’’ Moreover, while defendants cite 
the Haffer case as authority for this proposition, Haffer was a district 
court opinion. The Court of Appeals for the First Circuit in Rice 
specifically rejected this theory, holding that only the Work Study Pro- 
gram itself was covered by Title IX. See also, Othen, Bennett, and 
Stewart. If defendants’ argument were accepted, every program at the 
University would be covered because every department benefits in some 
way from these services. Again, the Department is advancing its institu- 
tional approach in contradiction to Title IX’s program-specific language. 

In sum, the Department admits that there is no federal financial 
assistance ‘‘earmarked’’ for the athletic department and that they can 
only cover athletics if they are allowed to consider these indirect forms of 
‘‘assistance.’’ Indeed, on page 49 of their brief, they state that ‘‘no federal 
funding programs are designed specifically to support athletics,’’ and, 
accordingly, unless they are allowed to consider indirect benefits, ‘‘no 
athletic activities would be covered by Title IX.’’ The University’s 
response to this is threefold: 

First, if the Department is allowed to deem such indirect benefits as 
being the equivalent of ‘‘receiving federal financial assistance’’ they 
would be acting in a manner contrary to the clear meaning of the statute. 
It would subject not just athletics, but every program to Title IX scrutiny 
because every program draws its budget from the general operating funds 
of the University.2° The Supreme Court has rejected a similar ‘‘nexus’’ 
argument stating, ‘‘[T]he chain of connections has no logical endpoint. 
The universe of arguably included activities would be broad and its 





29 Two CWS students worked in the Athletic Department itself one year. There are 
none currently working there. 
30 See Dodds’ Depo. p. 16 1. 9-23 re: the ‘‘general fund’’ theory. 
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limits nebulous in the extreme.’’ Gulf Oil Corp. v. Copp Paving Co., 419 
U.S. 186, 198 (1974). 

Second, the Department cannot, in good faith, represent to this Court 
that there are no federal funds directly supporting athletics. Their own 
legal memorandum, published in the Federal Register, specifically 
acknowledged that: 


There are some revenue producing intercollegiate athletic activities that 
clearly receive direct federal financial assistance. Funds provided under 
Title VII of the Higher Education Act, for example, may be used. 


43 Fed. Reg. 50875 (1978)3! Although the athletic program at the Uni- 
versity of Richmond does not receive such direct assistance, programs at 
other institutions apparently do, according to defendants’ published 
memorandum. 

Third, the Department’s argument that it must be allowed to cover 
programs not specifically receiving federal money, because otherwise 
those programs could go unregulated, sums up the whole point of this 
lawsuit. As unthinkable as the Department may find it that any program 
in higher education might escape its bureaucratic control, the fact re- 
mains that the Department cannot regulate if there are no federal funds. 
Title IX is, after all, an exercise of the spending power. Under the Consti- 
tution, if there is no spending, there is no power. Congress recognized 
this and chose to restrict Title IX to cover only ‘‘programs’’, not “‘institu- 
tions’’, receiving federal aid. However much the Department would like 
to expand this coverage, and concomitantly its own power, it is limited 
by the terms of the statute and requirements of the Constitution. 


C. THE UNIVERSITY'S MOTION FOR SUMMARY JUDGMENT 
SHOULD BE GRANTED. 


Defendants have asserted regulatory authority over the University’s 
athletic program by virtue of Title IX, the regulations, and the assurance 
of compliance signed by the University. The facts upon which they base 
their assertion of authority are stipulated. The resolution of this case 
depends upon what Congress meant by the words ‘‘program or activity 
receiving federal financial assistance.”’ 

Whether it is phrased as the conflict between program-specific ver- 
sus institutional coverage or a question of indirect benefits versus direct 
funding of a program, however, the issue remains the same. Did Con- 





31 This also rebuts defendants’ argument that they would otherwise be unable to effec- 
tuate section 844 of the Education Amendments of 1974, ‘‘the Javits’? amendment which 
concerned coverage of athletic programs. That amendment was not a mandate to cover all 
athletic programs. It simply required that, if athletics were covered, ‘‘reasonable’’ regula- 
tions be issued which would consider ‘‘the nature of the particular sports.”’ 
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gress intend that Title IX apply to every program at an educational in- 
stitution which benefits from federal aid to the other University programs 
or to its students, or did Congress mean to apply Title IX only to those 
programs which the federal government supports through direct financial 
assistance? 

The language chosen by Congress must be the starting point. First, 
Title IX applies to ‘‘programs or activities’’. Since these words are not 
defined in the statute, defendants would define ‘‘program or activity’’ as 
the entire educational institution. However, educational institution is 
defined in the statute, 20 U.S.C. § 1681(c), in a manner clearly reflecting 
Congressional understanding that an ‘‘education institution’’ has many 
‘‘programs’”’ or ‘‘activities’’. Therefore, institution and program cannot 
mean the same thing. In the common usage of the words, the University’s 
athletic program is a ‘“‘program’’ and the University is an ‘‘educational 
institution.’’ 

Moreover, Title IX does not apply to all of an institution’s ‘‘ programs 
or activities;’’ it applies only to those programs or activities ‘‘receiving”’ 
federal financial assistance. Again, ‘‘receiving’’ is not defined in Title 
IX. Defendants assert that ‘‘receiving’’ means ‘‘receiving or benefiting 
from.’’ Defendants’ own language makes it clear that receipt and benefit 
are not the same thing. 

And finally, all ‘‘assistance’’ is not covered, only ‘‘federal financial’ 
assistance. Defendants can point only to indirect benefits and services. 
They admit that there are no federal funds earmarked for athletics. 

Whenever an institution’s programs or its students receive federal 
financial assistance, there is an indirect ‘‘benefit’’ to all of the 
University’s other programs. Given the pervasive nature of federal aid to 
education in the United States, this theory, as adopted in defendants’ 
regulations, would engulf every program of virtually every university in 
the country. Such a result would clearly contradict the express restric- 
tions of Congress in Title IX. Accordingly, defendants’ regulations are 
unlawful and void as a matter of law and the University’s motion for 
summary judgment should be granted. 


Ill. CONCLUSION 


For the reasons stated above, and in its brief in support of its motion 
for summary judgment, the University of Richmond respectfully submits 
that the Court should (i) grant its motion for summary judgment and deny 
defendants’ motion for summary judgment; (ii) enter an order declaring 
that the Department of Education’s regulations which purport to extend 
Title IX coverage to the University’s athletic program unlawfully exceed 
the scope of the authorizing statute and unconstitutionally infringe upon 
academic freedoms; (iii) permanently enjoin defendants from seeking to 
investigate or enforce those regulations with respect to the University’s 
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non-federally funded athletic program; and (iv) award the University its 
costs and reasonable attorney fees. 
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TRADEMARKS 
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I. INTRODUCTION 


Irrespective of institutional size or location, increasing numbers of 
higher educational institutions are implementing trademark protection 
and enforcement programs. Protection of potential financial gain from 
the sale of goods with the college or university seal or the emblem for a 
winning sports team is the major motivation for such interest. However, a 
trademark protection and enforcement program is also a means of curtail- 
ing the misrepresentation of the purpose, policies or actions of schools 
through the unauthorized sale of goods which identify a school with 
items which are antithetical to its educational purpose. Furthermore, the 
misrepresentative use of an emblem, name or service associated with an 
educational institution may subject it to ridicule eventually tarnishing its 
reputation as an institution of higher education in the minds of potential 
students and supporters. This article is designed to acquaint college and 
university general counsel with the major components of a trademark 
protection program, particularly as it affects colleges and universities. 


Il. WHAT IS A *“‘MARK’’? 


The Lanham Act! refers to four kinds of marks and they are dis- 
tinguished by their uses. A trademark? is a ‘‘word, name, symbol or 
device or any combination thereof’? which is used by someone in com- 
merce ‘‘to identify his goods and distinguish them from those man- 
ufactured or sold by others,’’? and which is generally affixed to the 





* B.A., Wellesley College, 1971; J.D., Harvard University, 1974; Member Massachu- 
setts and Tennessee Bars; University Counsel, Fisk University. 

** B.S., University of California, Berkley, 1962; J.D., U.C.L.A., 1967; Member Cali- 
fornia and District of Columbia Bars; Retained Trademark Counsel to The Regents of the 
University of California; Partner in the law firm .of Majestic, Gallagher, Parsons & Siebert, 
San Francisco. 

1 15 U.S.C. §§ 1051-1127 (1976). 
2 15 U.S.C. § 1127 (1976). 
3 Id. 
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goods.‘ For example, the university’s or college’s name found affixed to a 
mug, hat or notebook is a trademark. When the school’s name is affixed 
to a good, it is a means of differentating that good from others of the same 
type which are also in commerce. Furthermore, the school’s name may 
also be a trademark. The term ‘‘service mark’’® refers to a mark used in 
the sale or advertising of services, such as transportation, insurance, 
entertainment or education. The terms ‘‘trademark’’ and ‘‘service mark”’ 
are often used interchangeably because of a genera! unfamiliarity with 
the criteria by which these two marks are distinguished. This difficulty 
in differentiation is exascerbated by the fact that both terms may apply 
accurately to the same mark, such as a school seal, which may indeed be 
used as both a trademark and a service mark. 

Under the Lanham Act, the third kind of mark is a ‘‘certification 
mark’’ which is ‘‘a mark used upon, or in connection with the products 
or services of one or more persons other than the owner of the mark to 
certify regional or other origin, material, mode of manufacture, quality, 
accuracy, or other characteristics of such goods or services or that the 
work or labor on the goods or services was performed by members of a 
union or other organization.’’® ‘‘Seals of approval’’ granted by 
magazines, the seals of testing laboratories, professional societies and 
trade unions are examples of certification marks. 

A ‘‘collective mark’’ is the fourth classification of mark under the 
Lanham Act, and it is a ‘‘trademark or service mark used by the members 
of a cooperative, an association or other collective group or organization. 

..”’? The collective mark classification includes marks used to indicate 
membership in an association, a union or other organization. A collective 
mark differs from both a trademark and service mark because it is used 
solely to indicate membership. Therefore trademarks and service marks 
are applied to goods or services that an association may sell or perform 
while that same association’s collective mark could be used to indicate 
membership in the organization by being on organization lapel pins or on 
letterheads. Nevertheless, use of a mark on letterheads, lapel pins or the 
like can also be classified as a servicemark, as it is also used in fur- 
therance of the rendering of services. 

The term ‘‘trade name’’* refers to a company or business name. It 
cannot be registered as such under the Lanham Act, but it is defined 
there. It may be an individual name or a surname. Whatever the form of 
the name, it is used to identify an organization or individual engaged in 





4 A trademark need not be affixed directly to a good. It may be placed on packaging 
for a good. Id. 

5 Id. 

6 Id. 

7 Id. 

8 The terms ‘‘trade name”’ and ‘‘commercial name”’ are used interchangeably in the 
Lanham Act. Id. 
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trade or commerce capable of being party to legal action.? A school’s 
name simultaneously may be its trademark and service mark as well as a 
trade name. It is unlikely that it would be a certification mark. Some 
educational institutions, such as the University of California, have the 
benefit of state statute for protecting their names. '° 


Ill. METHODS OF PROTECTING TRADEMARKS 
A. GENERAL DISCUSSION 


The common law and state, federal and international statutes offer 
protection to trademark owners in a variety of ways. The law of unfair 
competition and common law trademark infringement applies without 
registration of the mark. Relief under state and federal trademark regis- 
tration statutes requires registration of a trademark. Although inter- 
national trademark protection methods vary from country to country, as a 
general rule, registration is the best method to attain international protec- 
tion. In fact in some countries it is the only method of attaining protec- 
tion for a mark. 

From a domestic perspective, if a school’s trademark has attained 
interstate prominence or if one foresees such prominence for a mark, it 
would be prudent to obtain a federal registration under the Lanham Act. 
However, if one has a mark whose current and anticipated use is intra- 
state, there is no basis for a federal registration. A critical prerequisite for 
federal registration is interstate use of the trademark. 

One should always remember that a trademark, whether registered or 
not, will remain the exclusive property of its owner so long as it is not 
abandoned. To assist in the process of preventing any imputation of 
abandonment of a mark, colleges and universities should consider using 
a trademark notice, not only on their registered trademarks, but also on 
their unregistered trademarks when they are used in labeling or advertis- 
ing. 

Notice of registration for federally registered marks takes three 
prescribed forms. One may use “‘Registered in U. S. Patent and Trade- 
mark Office,’’ ‘‘Reg. U. S. Pat. & Tm. Off.’’ or simply the letter ‘‘R’’ sur- 
rounded by a circle as © .1! For those marks which are not federally 
registered, these three forms of notice are not available; one may use, 
however, the letters TM in small capital letters as notice for an 
unregistered trademark. Furthermore, one may use a footnote, such as 
‘*Trademark of XYZ University’’ or ‘“Trademark.’’!? 





9 Id. 

10 CaL. Epuc. CODE § 92000 (Deering 1978). 

1 95'U-S.C. § 1121 (1976). 

12 The United States Trademark Association, Trademark Management, A Guide for 
Executives, pp. 73, 74 (1981); S. Diamond, ‘‘Properly Used, Trademarks are Forever,’’ 68 
A.B.A.J. 1575, 1577 (1982). 
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If one has filed an application for federal registration, one may so in- 
dicate by using a notice such as ‘‘TM registration pending’’ or ‘‘Trade- 
mark Registration Pending.’’!3 In the case of state, rather than federal 
registration, the terms ‘‘Registered’’, ‘‘Trademark Registered’’ or 
‘Registered Trademark’’ are all considered proper. 4 

The advantages of registration of a trademark have been alluded to 
above, but they can be synopsized and compared as follows: 


1. State Registration 

a. Allows the registration of intrastate trademarks. 

b. Provides a record which may be found during a trademark search to 
warn others against adoption and use of the mark. 
Provides some constructive notice and has evidentiary value in cer- 
tain states. 
Is usually time efficient when compared with federal registration 
and can be more cost efficient if use in only a very few states is an- 
ticipated and registration is secured in only those few states. 
However, cost efficiencies swing in favor of federal registration if 
substantial interstate use is foreseen because, of course, federal 
registration covers all of the 50 states. 
Is usually issued more readily than federal registration. In most 
states registration is simply a formality and the process does not en- 
tail a substantive investigation as does federal registration. 

Federal Registration'5 

a. Provides prima facie evidence of i) the validity of the registration, 
ii) registrant’s ownership and exclusive right to use the mark in 
commerce in connection with the products and the services 
specified in the registration,'® and iii) incontestability after five 
years of registration, provided certain conditions are met.17 
Grants federal court jurisdiction for an infringement suit regardless 
of the amount in controversy or diversity of citizenship of the 
parties. 18 
Enables recording of the registration with the U. S. Customs Service 
so that customs officials may stop the importation of goods into the 
United States which are infringing the trademark.'® 
Enables the owner to use the federal trademark notices ‘‘ ®,”’ 
‘‘Registered in the U. S. Patent and Trademark Office’’ or ‘‘Reg. U. 
S. Pat & Tm Off.’’2° 
Constitutes constructive use of the mark in all 50 states regardless of 
whether actual use has occurred in all states. 
Provides service mark registration. Some states have no provision 
for service mark registration. 





13 Td. 

14 Id. 

15 This section discusses the advantages of federal registration; the federal registra- 
tion process is discussed infra, pp. 71-72, § 111(c)(4). 

16 15 U.S.C. § 1115(a) (1976). 

17 15 U.S.C. § 1115(b) (1976). 

18 15 U.S.C. § 1121 (1976). 

19 15 U.S.C. § 1124 (Supp. II 1978), 19 C.F.R. § 11.13(a) & (c) (1982). 

20, 15: U.S.C. § 1111 (1976). 
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B. COMMON LAW PROTECTION 


To qualify for common law protection in an action for unfair compe- 
tition?’ or for trademark infringement (available regardless of whether a 
trademark has been registered) the plaintiff must generally prove confu- 
sion resulting from use of a similar mark and establish the exclusive right 
to use his or her mark in a specific geographic trading area. Furthermore, 
the plaintiff must prove prior continuous use of the mark and its validity 
as a protectible mark. 

Unfair competition is generally defined as a form of unlawful busi- 
ness injury which consists in the passing off or the attempt to pass off on 
the public the goods or business of one individual as the goods or 
business of another.22 However, the courts may in some instances give 
relief under the theory of unfair competition, from trade practices which 
are unethical and constitute an infringement of the plaintiff's property 
rights, even though they do not involve a representation that the goods or 
business of the defendant are the goods or business of another. These ac- 
tions are subject to the vicissitudes of state law for their requirements and 
remedies. 

The major advantage of seeking redress under the theory of unfair 
competition is that the broadness of its definition gives one more flex- 
ibility in applying it to various factual patterns. The law of trademarks 


and their infringements is merely a branch of the law of unfair competi- 
tion. The principal differentiation between these two bases for protection 
of one’s interest in goods or services is that in the case of unfair competi- 
tion, no exclusive proprietary interest in the names or marks used to 
deceive is necessary for relief. In trademark infringement cases, an ex- 
clusive right to use the infringing name is essential. 


C. THE REGISTRATION PROCESS 
1. Trademark Searches? 


As a general rule, a trademark search should be conducted prior to 
adoption and use of a mark. The reason for this is fairly obvious. If one 
adopts and uses a mark in ignorance of someone else’s prior use or 
registration, one may later have to abandon its use under threat of an ac- 
tion for infringement. 





21 See 15 U.S.C. § 1125 (1976), which gives federal protection akin to common law 
unfair competition of unregistered marks. See also, 15 U.S.C. 1126(h) (1976), for federal 
protection of nationals against unfair competition. 

22 See generally Boston Professional Hockey Ass’n, Inc. v. Dallas Cap & Emblem Mfg., 
510 F.2d 1004 (5th Cir.), cert. denied, 423 U.S. 868, rehearing denied, 423 U.S. 991 (1974). 
Polo Fashions, Inc. v. Extra Special Products (D.C. N.Y. 1978) 200 U.S.P.Q. 161. 

23 See generally, A. Seidel, What the General Practitioner Should Know About Trade- 
marks and Copyrights (4th ed. 1979) pp. 31-43. 
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Trademark rights accrue through use, and priority of use is control- 
ling. Accordingly, the purpose of a trademark search is to attempt to find 
prior registration, application and/or use of a particular mark or of con- 
fusingly similar marks. Marks may be confusingly similar in (1) sound, 
(2) appearance or (3) meaning.24 Furthermore, confusion can exist be- 
tween goods which travel in the same channels of trade. Beyond these 
basic tests for confusing similarity, the goods and/or services associated 
with a mark should also be found similar to be considered as a possible 
infringement. 

For colleges and universities a domestic trademark search may or 
may not prove to be useful. If one is considering a mark which has been 
in use for many years, the search is not as valuable as when one is merely 
attempting to clear a new mark for potential or prospective use. As a 
practical matter, it is extremely unlikely that any person or organization 
in the United States will have succeeded or even have attempted to 
register a college’s or university’s institutional name in its long standing, 
original, undiluted form. However, for trademark protection outside of 
the United States, a trademark search is imperative, particularly for well 
recognized names of colleges and universities. If the search shows a con- 
flicting mark or marks for a proposed new mark which a school is con- 
sidering, another mark can be chosen very easily with a minimum of ex- 
pense before there has been a large investment in terms of goodwill or 
creation of the product or of the service associated therewith. 

Should one decide to conduct a domestic trademark search, the cost 
is relatively low and the search can be conducted quickly, thereby affirm- 
ing that there are no other prior registrations of the proposed mark. Then 
the college or university can decide if a proposed mark which does not 
conflict with any registered mark is worth the cost and time involved for 
federal registration. Typically, federal trademark applications, inclusive 
of filing fees and legal services, cost in the range of $500 to $1,000 to 
achieve registration and often take, at the very least, one year to complete. 
Preparatory to international registration, trademark searches may be con- 
ducted in any number of foreign countries using local counsel or a cen- 
tralized service. 

One can also do a preliminary screening of the mark by referring to 
trade directories and books such as Thomas’ Register?5 and The Trade- 
mark Register of the United States,2® which is an annual publication. 
However, none of these methods substitutes for doing a comprehensive 
search; they merely alert one to the more obvious conflicting marks and 
take less time and money to conduct. 





24 See generally, 2 J. Thomas McCarthy, Trademarks and Unfair Competition § 22:4; 
General Foods Corporation v. General Mills, Inc. (T.T.A.B. 1970) 167 U.S.P.Q. 638. 

25 Thomas’ Register of American Manufacturers, Thomas. Register Catalogue File 
(2nd ed. 1982). 

26 The Trademark Register, Washington, D.C., annually. 
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In the usual case, a complete search report, which should include a 
computer search, does not locate a mark which conflicts with the identi- 
cal proposed mark in its proposed use. It is more likely that a number of 
marks will be uncovered which are similar both in a comparison of the 
marks and relative to the goods or services for which the marks are used. 
The very difficult question is whether or not they are confusingly similar. 
Again, the test is similarity of sound, appearance, meaning, and market. 
The standard is that of the ordinary purchaser. Would an ordinary pur- 
chaser be confused into believing a product or service associated with 
one mark came from another source? Unless confusing similarity is glar- 
ingly obvious, one must consider various individuals’ opinions concern- 
ing similarity, weigh the risk of confusion and make a business decision 
whether or not to use a proposed mark. 

Again, for colleges or universities most marks have been in use for 
many years. Therefore, instead of an extensive search program, the next 
steps in the protection process is notice and a decision whether or not to 
register the mark. 


2. Registration 


In the context of registration, one’s thoughts first turn to state, then 
federal, and then possibly international registration. As far as state 


registration is concerned, each of the fifty states has its own trademark 
registration statutes. Under such statutes, the trademark application is 
usually filed with the Secretary of State of the state in which the mark 
will be used. Some states use other agencies of government, and fre- 
quently use a simple application form. 

In the United States, use of the mark must precede federal registra- 
tion. In this sense, the United States is a ‘‘use’’ country as opposed to a 
‘‘registration’’ country. The federal registration process is discussed in 
greater detail later in this article. 

Most individuals or companies stop with state and federal registra- 
tion. It usually takes a multinational corporation or trademark owner 
with substantial resources to consider international or foreign registra- 
tion. However, if a college or university plans to license its mark in 
foreign countries in the foreseeable future, foreign applications should be 
made immediately because the registration process is quite long in some 
countries. Another reason to register in foreign countries is to obtain 
rights in the mark by being the first to file its registration. 


3. Use in Commerce 


How is federal registration accomplished? Since the primary requisite 
for federal registration is use in interstate commerce, the first step should 
be to establish interstate use of the mark.?7 In the case of goods, products 





27 See text infra p. 70. 
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can be shipped across state lines. Relative to service, they should either 
be rendered by an entity or entities in separate states or to an interstate 
clientele. A single restaurant, service station, or a university or college 
may federally register its service mark as long as it is within the stream of 
interstate commerce. A university which draws from an interstate and in- 
ternational student body already qualifies. Colleges and universities 
should be able to, and have in fact been able to, register their service 
marks federally, but most have not done so. The colleges and universities 
which do so have concentrated on the educational services aspects of 
their operation and generally have not registered in the goods classes. 
One should note that federal law provides for various goods and services 
classes. A trademark owner can register the mark in as many classes of 
goods and services for which it has been able to establish use.?® 

Not long ago very few colleges or universities had registered their 
valuable trademarks in the goods classes. One early registrant was the 
University of Houston with its seal registered in 1971, in the publications 
class for catalogs, bulletins, reports, brochures, books, directories, and 
the like. More recently, however, colleges and universities have begun to 
apply for and register their famous marks in goods classes involving 
emblematic merchandise such as clothing, mugs, pins and banners. 
Clothing classes are probably the most important. The UCLA mark was 
recently federally registered in the clothing class. 


Ideally, an educational institution should register its name as a ser- 
vice mark in the educational services class. Consideration should also be 
given to its seal or symbol. Names of sports teams such as Trojans and 
Bulldogs should be considered. Strong consideration should be given to 
registering in the clothing class for ‘‘T’’ shirts, sweaters, and other 
clothing considered appropriate. Registration of novelties or emblematic 





28 Examples of colleges and universities that have registered their service marks are: 

California Institute of Technology: CALTECH 

Florida Institute of Technology: FLORIDA INSTITUTE OF TECHNOLOGY 

Fisk University: JUBILEE SINGERS 

University of Houston: UNIVERSITY OF HOUSTON 

Most colleges and universities that have registered their marks have registered their 
great seal or symbol in the educational services class. These institutions include: 

Florida Atlantic University 

University of Miami 

New Mexico State University 

Northeastern University 

Northwestern University 

Southern Methodist University 

Springfield College 

The Stephens Institute of Technology 

The University of Detroit 

The University of Houston 

Washington State University 

Kent State University 

University of Santa Clara 
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merchandise should also be considered. A multi-class application could 
be filed, but it is usually preferable to file single class applications, since 
difficulty in one class can delay registration of all classes of marks. 

If a college or university intends to promote a new mark, an initial 
token use might be accomplished. For example, a ‘‘T’’ shirt bearing a 
new mark could be sold across state lines. But the sale must be bona fide. 
Recent decisions would indicate that anyone relying only on token use 
without subsequent full commercial use for purposes of obtaining trade- 
mark rights may be disappointed.?2° Accordingly, caution should be 
employed to see that full-scale commercial use follows initial token use 
as soon as possible. Nevertheless, initial token use is useful to enable the 
filing of the mark and to obtain clear priority over others. It is not worth- 
while merely to wait for commercial use if this will not occur for a long 
period of time. 


4. The Federal Registration Process 


The preparation of the application is thought by some to be a mere 
formality—a simple filling out of a form. This is not the case. A great deal 
of decision-making is involved in the trademark application process. 
Accordingly, often the preparation, filing, and prosecution for federal 
trademark registration is best left to trademark specialists. The U.S. Pa- 
tent and Trademark Office, ‘‘PTO,’’ is itself staffed by a number of ex- 
aminers, many of whom are attorneys who have specialized in this area 
of practice. 

The first issue is to decide just what the mark or marks of the educa- 
tional institution are. An inventory will produce surprising results. On 
which goods or in conjunction with which services are the marks going 
to be used? Could the mark be registered in its entirety or should only a 
salient portion of the mark be registered? Normally, for maximum protec- 
tion, one will want to register each element separately that conveys a 
unique commercial impression. For example, if a university name and 
seal both appear on a ‘‘T’’ shirt, one would file separate clothing class 
applications for each. 

Marks may be registered in the principal register or a supplemental 
register.2° The latter registration is for those marks that are not yet 
capable of the full status as marks registered in the principal register 
because they are not inherently distinctive. It is usually preferable to take 
the position that one’s mark is inherently distinctive and apply for the 
mark on the principal register. 

After filing the registration application, it takes about six months to 
reach the examination stage. At this point, the attorney examiner 





29 Proctor & Gamble Co. v. Johnson & Johnson, Inc., 205 U.S.P.Q. 697 (S.D.N.Y. 1979), 
aff’d mem., 636 F.2d 1203 (2d Cir. 1980). See also, Lever Brothers Co. v. Shaklee Corp. 214 
U.S.P.Q. 654 (T.T.A.B. 1982). 

30 15 U.S.C. § 1095 (1976). 
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scrutinizes the application and notes any formal deficiencies. If the ap- 
plication has no apparent deficiencies, the attorney examiner searches 
the files of the PTO to locate confusingly similar marks. The application 
may be rejected one or more times based on form, descriptiveness, 
unregisterability due to a closely similar prior registration, or for a 
myriad of other reasons.?? 

At some point the application is either deemed ready for publication 
and published in the Official Gazette of the U.S. Patent and Trademark 
Office, or it is finally rejected. There is an avenue of appeal to the Trade- 
mark Trial and Appeal Board which is an administrative body within the 
PTO.32 Usually, trademark applications mature into registration. 

As far as publication is concerned, anyone who feels he would be 
damaged by the registration, may oppose it within thirty days of publica- 
tion or any extended period which is provided by the PTO.%* Unopposed, 
the registration will be published in due course, and the registration 
document issued. Opposed, an opposition proceeding will be under- 
taken. 


5. International Protection and Registration 


Each country of the world potentially has its own trademark law. As 
a matter of fact, not all countries of the world have yet established a 
trademark law. However, over one hundred have. Accordingly, trade- 
marks may be registered widely in foreign countries. 

Foreign trademark registration will not be discussed in any great 
detail in this article. Most colleges and universities will be well-served 
by federal service mark registration covering the entire United States for 
their educational services. Possibly, some colleges and universities in 
foreign countries may have foreign campuses. In such cases, considera- 
tion should be given to a foreign protection of the respective schools’ ser- 
vice marks. 

As far as goods are concerned, most colleges and universities again 
would benefit from a U.S. Trademark Registration for their clothing and 
other emblematic goods. The international fame of a college and university 
may not be such that anyone in foreign countries would be interested in 
making pirate goods bearing its mark. However, for some colleges and 
universities international pirating of goods bearing their trademark is a 
substantial problem. The UCLA mark, for example, is well-known world- 
wide. There are over fifty licensees of UCLA emblematic merchandise. 
UCLA merchandise has also been sold by catalogs to purchasers across 
the United States, Western Europe, Scandanavia, many countries of Asia 
and Africa, Australia, Canada, and Mexico. Most of the licenses are for 
clothing. Sales in Japan between 1976 and 1981 alone totaled almost 





31 15 U.S.C. § 1052 (1976). 
42 15 U.S.C. § 1070 (1976). 
3315 U.S.C. § 1063 (1976). 
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$64,000,000. Domestic license royalties in 1981 exceeded $100,000 in 
the United States and $400,000 in foreign countries for a total of about 
$500,000 during 1981. 

These kinds of revenues can and do support an international trade- 
mark program. Again, using the UCLA mark as an example, it is now 
registered in Denmark, France, Japan, Norway, Thailand and the United 
Kingdom. Applications are currently on file in many other foreign coun- 
tries including the People’s Republic of China, where it is now possible 
to obtain trademark registrations. As mentioned above, the procedure for 
obtaining registration is basically to work through a foreign associate at- 
torney or patent agent, insofar as the trademark laws are purely local. For 
example, prior use is not a requirement in many countries, as it is in the 
United States. Countries which do not require prior use are referred to 
generally as ‘‘registration countries’’ and have registration systems. They 
may or may not have other requirements. 

In some countries, no examination takes place. The registration is 
merely issued. However, other countries have a formal examination pro- 
cess followed by application and opposition procedure similar to that in 
the United States. For example, West Germany has such a procedure. 

Countries which permit registration by the mere filing of a form and 
payment of a registration fee are generally called ‘‘pirate’’ countries. The 
name comes from the practice that has existed for many years of so-called 
pirates who registered the famous and well-known marks of others in an 
attempt to extract compensation from the true owner of the mark so that 
the true owner might have a right to profit from the mark’s use in the 
pirate country. Usually the pirate will accept a sum of money to sell the 
mark back to the owner and then allow that individual or company to 
enter the country with his or her goods. If the true owner does not pur- 
chase the mark and does enter the country, he or she is subject to suit for 
trademark infringement by the pirate and may be prevented by an injunc- 
tion from using the mark in that country. The trademark laws of these 
countries are usually quite absolute. No equitable considerations are 
entertained. This is perhaps the most compelling reason for early filing 
and registration if the trademark owner has any foreseeable intention of 
expanding into foreign markets. 


IV. LICENSING 


In addition to direct sales of trademarked goods or service by a college 
or university, licensing a trademark or service mark is a planned method 
by which a school can bring in revenues from the use of its trademark. In- 
fringement or unfair competition suits also may bring in revenue, but 
they are much less reliable for doing so. 

Simply put, a license is an agreement between the trademark owner 
and a second party which allows the second party, referred to hereafter as 
the licensee, to use the trademark for his or her financial benefit. In con- 
sideration for the licensee’s financial benefit accruing from use of the 
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trademark, the licensee usually agrees to pay a license fee and royalties to 
the trademark owner licensor. 

The license owner must maintain control over the licensee’s use of 
the mark or the mark will become unenforceable. Control is maintained 
by having the license agreement clearly describe the specifications under 
which the licensee must make the product or perform the service which 
is trademarked. For college and university trademark owners this means 
that a license agreement must clearly delineate the kinds of goods upon 
which the mark will appear, such as sweaters or mugs, or, as in the case 
of a performing group, the nature and location of the performances. Fur- 
thermore, the school should require periodic submission of samples of 
the goods to be sold by the licensees as well as submission of new adver- 
tisements and lines of goods prior to advertisement and sale. It is also 
wise if someone representing the school conducts random spot checks of 
licensee’s services and/or goods and advertisements. Licenses under- 
standably must be customized to the client’s specific requirements. 

One will be particularly concerned about the method for calculating 
compensation for the school from the licensee. Understandably, it will be 
generally what the market can bear. But as a general rule of thumb, a 
licensee fee or royalty of five to ten percent of net selling price is 
reasonable. 


V. CONFLICTS AND ENFORCEMENT 


A. General 


Once a college or university has decided to embark upon a trademark 
protection program it must also commit itself to a strong enforcement 
program. Obviously, this includes assigning someone the responsibility 
of being alert for possible misuse of the trademark by the school or its 
agents. Misuse may endanger the trademark’s registration or, in the case 
of an unregistered trademark, create arguments against its distinctness 
and general protectability. Alertness for possible infringement is also im- 
perative. One may find possible infringers by checking merchants’ 
catalogues which may be sent regularly to school alumni, checking the 
goods in shopping centers near the school or checking the stores on the 
list provided by a licensee and which have ceased buying trademarked 
goods from the licensee, but which may have begun to sell cheaper 
counterfeit goods. The person charged with this responsibility must use 
his or her imagination to find sophisticated infringers. 

After a potential infringer has been identified, the college or university 
needs to notify the party of the school’s trademark and of its intent to pro- 
tect it through the courts, if necessary. Preparation of a standard letter of 
notice which will be modified for the particular circumstances will help 
save time. 

If the infringer acknowledges the infringement but expresses a wish 
to receive the college’s or university’s permission to use the mark, a 
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licensing agreement between the school and the trademark user may be 
appropriate. Needless to say, at this stage, the school requires the ser- 
vices of a skilled negotiator—whether internal or external to the school. 


B. Administrative and Court Procedures 
1. United States 


a. U.S. Patent and Trademark Office 


Once the U.S. trademark application has been published for opposi- 
tion in the Official Gazette of the PTO, which is issued weekly, anyone 
who objects to the registration of the trademark and believes he would be 
damaged by the registration may, within the thirty-day statutory period 
or extended period, file an opposition.*4 This is a formal paper or 
pleading which may raise issues of alleged deficiency in any of the 
statutory requirements.*5 

Parenthetically, an opponent to a mark may file a cancellation action 
within the first five years of registration by means of a petition to 
cancel.3* After five years, the registration is uncontestable, and the 
grounds for cancellation are fraud, misrepresentation, or if the mark has 
become generic.%” Both of these actions are highly specialized and are 
conducted before the Trademark Trial and Appeal Board of the PTO. 


b. Court Enforcement 


Enforcement of trademark rights and related unfair competition rights 
may be accomplished in state or federal court.3* As discussed earlier in 
this article, a primary advantage of a federal registration is that it gives a 
basis for obtaining relief in federal court. The suit may be based primarily 
on the Lanham Trademark Act which provides a variety of remedies in- 
cluding injunctive relief,3° recovery of profits, damages and costs,*° and 
destruction of infringing property.41 Pendant claims may be added, such 
as state trademark infringement and unfair competition. Whether one 
considers suing in state or federal court, one must of course consider the 
cost, logistics, and various other factors attendant to such litigations. 

There are a number of interesting decisions and pending trademark 
cases which involve trademark rights asserted by colleges or universities.42 





Id. 
5 Id. 
15 U.S.C. § 1064 (1976). 
15 U.S.C. § 1064(c) (1976). 
15 U.S.C. § 1051 (1976). 
15 U.S.C. § 1116 (1976). 
15 U.S.C. § 1117 (1976). 
15 U.S.C. § 1118 (1976). 
2 See, John Roberts Mfg. Co. v. University of Notre Dame du Lac, 152 F. Supp. 269, 
(N.D. Ind. 1957), aff'd, 258 F.2d 256 (7th Cir. 1958); The University of Notre Dame du Lac 
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The existence of infringement is often obvious in cases which involve 
educational institutions.*3 For example, the offending ‘‘T’’ shirts use 
identical or confusingly similar marks. The two major defenses are laches 
and aesthetic functionality. As far as laches is concerned, the case of the 
University of Pittsburgh v. Champion Products, Inc.,*4 is the most recent- 
ly reported case involving a university. As far as aesthetic functionality is 
concerned, a number of cases have treated the point relative to emblematic 
goods.*® 

A trademark infringement suit usually moves very quickly. Normally, 
a preliminary injunction is requested, and sometimes even an antecedent 
temporary restraining order. The cases frequently do not go past the in- 
junctive stage. 

If an injunction is awarded, the defendant is stripped of the ability to 
use the mark for the time that it takes to reach trial. Though trial may be 
expedited, inability to use the mark is usually fatal, and the parties settle 
the case. 

If an injunction is not granted, very frequently a negotiated settle- 
ment will be reached. Damages are very difficult to prove because they 
are highly speculative. It is difficult to prove which portion of a 
plaintiff’s lost profits or defendant's profits are attributable to the mark as 
opposed to other money earning ventures. However, the estimation of 
reasonable royalties is a common measure of damages. 


2. Foreign 


As mentioned above, some foreign patent and trademark offices are 
merely registration offices. France is an example of a country with such a 
procedure. Conflicting marks can and are registered side by side. It takes 
a court adjudication to determine who really owns rights on the mark. 
Other countries like West Germany are more closely akin to the United 
States. In Germany, there is a rigid examination followed by publication 
and an opposition procedure. Oppositions are routinely encountered in 
countries like West Germany, and mark owners tend to be rather protec- 
tive. Appeals are made to the appropriate German court. 





v. J.C. Food Imports Co., 213 U.S.P.Q. 594 (T.T.A.B.), aff'd ___ F.2d ____ (5th Cir. 1983). 
The University of Pittsburgh v. Champion Products, Inc., 529 F. Supp. 464 (W.D. Pa.), cert. 
denied, modified, 686 F.2d 1040 (3d Cir. 1982). 

43 Id. 

44 529 F. Supp. 464 (W.D. Pa. 1982), cert. denied, modified, 686 F.2d 1040 (3d Cir. 
1982). 

45 See, Pagliero v. Wallace China Co., 198 F.2d 339 (9th Cir. 1952), 95 U.S.P.Q. 45; 
International Order of Job’s Daughters v. Lindeburg & Co., 633 F.2d 912 (9th Cir. 1980), 208 
U.S.P.Q. 718; Vuitton et Fils S.A. v. J. Young Enterprises, Inc., 644 F.2d 769 (9th Cir. 
1981), 210 U.S.P.Q. 351; National Football League Properties, Inc. v. Wichita Falls Sports- 
wear, Inc., 532 F. Supp. 651 (W.D. Wash. 1982), 215 U.S.P.Q. 175; The Supreme 
Assembly, Order of Rainbow for Girls v. J. H. Ray Jewelry Co., 676 F.2d 1079. See also, In 
re Morton-Norwich Products, Inc., 671 F.2d 1344, 213 U.S.P.Q. 9 (C.C.P.A. 1982). 
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Financial considerations are extremely important. The losses to in- 


fringers in any given country may well not be worth supporting litigation 
in that country. - 


VI. CONCLUSION 


An effective trademark protection program may well be worth the 
allocation of university resources. An important consideration is protec- 
tion of a college’s or university’s reputation through preemption of the 
use of its name in a manner which subjects it to misrepresentation or 
ridicule. Protection of school profits from the use of its trademarks or 
tradename is another extremely important consideration. A very 
marketable trademark may bring in badly needed revenues to support 
college or university programs. 

However, one must always bear in mind that trademark protection 
programs can be extremely costly. The school’s governing board and ad- 
ministrators should consider the direct and indirect costs which the 
school may incur from such a program as compared with its expected 
benefits before embarking on a trademark protection program. 











MEDICARE AND MEDICAID 
REIMBURSEMENT OF 
TEACHING HOSPITALS 
AND FACULTY PHYSICIANS 


CARL H. HITCHNER* 


The modern university teaching hospital in which intern and resident 
training programs are conducted, whether public or private, is both an 
_asset and a liability to the Medicare and Medicaid programs. In addition 
to all of the reimbursement issues which exist for non-university 
hospitals, these highly specialized tertiary care hospitals‘ and related 
medical school activities give rise to numerous unique Medicare and 
Medicaid reimbursement issues. 

It is impossible to adequately educate and train new physicians as 
medical students, interns, and residents without exposing them to a 
significant amount of direct clinical activity. Consequently, in this 
educational process services are rendered to patients by the students and 
teachers as a joint activity of the teaching process. It has iong been 
argued that it is virtually impossible to separate, either programmatically 
or financially, the patient care activities from the teaching activities, or 
even to identify which is primary and whick is secondary in any given 
clinical setting. 

Because patients receive a benefit from this educational process, they 
and their third party payors have for many years been charged, in one 
form or another, for these benefits and the income used to assist in the 
payment of the cost of medical education. This was true long before the 
inception of the Medicare and Medicaid programs and has been carried 
forward as a concept since that time. It is recognized formally in the 
Medicare program that the net cost of ‘‘approved educational activities”’ 
is expressly stated to be part of a hospital’s allowable cost,? and this is 





* Partner in charge of the San Francisco office of Weissburg and Aronson, Attorneys 
at Law; B.S., 1962, Susquehanna University; J.D., 1973, University of Notre Dame. Mr. Hitch- 
ner was Managing Attorney for Medical Affairs at Stanford University from 1977-1981 and 
is a California Certified Public Accountant. 

1 The general meaning the word ‘‘tertiary’’ is ‘‘of third rank, importance or value”’ 
according to Webster’s New Collegiate Dictionary. It has become commonplace to use it as 
an adjective to describe hospitals, particularly large, teaching medical centers, which have 
the capability of providing highly specialized health care services to patients with complex 
or unusual medical problems as opposed to the more routine or ‘‘primary’’ services provided 
by community hospitals. 

2 42 C.F.R. § 405.421 (1981). 
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recognized directly or indirectly in varying degrees by many states as a 
cost of providing services to Medicaid patients. 

As far as these governmental programs are concerned, the issues sur- 
rounding the appropriate mechanisms for reimbursement of the costs 
associated with these teaching programs have been and continue to be 
some of the most troubling and unresolved issues facing Congress, state 
legislatures, and federal and state administrators of Medicare and 
Medicaid. This is true not just because the issues themselves are com- 
plex, but because public and private teaching hospitals are generally 
more costly to operate due to the tertiary nature of the care rendered and 
the cost of the educational process. Also these hospitals frequently serve 
a disproportionate share of patients from the governmental programs, 
particularly the Medicaid programs. In addition, many university post- 
graduate medical training programs are operated in or affiliated with 
large county hospitals which have obligations under state law to provide 
care to indigent patients and are seen in the community as an important 
resource for meeting these patient care needs. The tertiary level of care 
required by these patients often makes them a valuable resource to the 
teaching and research programs, and since private physicians outside of 
the teaching setting are more likely to be unwilling to accept these pa- 
tients, they turn to the willing faculty physicians for care. Therefore, 
these institutions are an important part of the governmental programs, 


and the payments to the teaching hospitals and their faculty physicians 
represent a substantial portion of the funds disbursed by the Medicare 
and Medicaid programs. 


MEDICARE’S PAYMENT TO FACULTY PHYSICIANS 


The best illustration of the complexity of these reimbursement issues 
is a review of the history of Medicare’s attempt to deal with the issue of 
how faculty physicians should be reimbursed for the services they pro- 
vide. 

As noted previously, the clinical education of new physicians requires 
that the physicians in training take a direct, hands-on role in treating pa- 
tients. This means that the patient will either receive care directly from 
the physician in training with the faculty physician playing an indirect 
role of supervising the activities of the training physician, or the patient 
will receive the care from a team consisting of one or more interns and 
residents and one or more faculty physicians. In either case, the faculty 
physician is generally not the one that provides all or most of the direct, 
hands-on care to the patient as would be provided by a physician in a 
nonteaching setting. In fact, if the faculty physicians were to provide all 
of the direct physician services to the patient it would be disruptive to 
the educational process. Without a doubt, however, the patient does 
receive something of value from the faculty physician for which some 
form of compensation is due to the physician or the institution which 
employs the physician. 








1983-84 MEDICARE AND MEDICAID REIMBURSEMENTS 81 


As for the services provided by the interns and residents, the Medi- 
care reimbursement principles provide that the salary or stipend cost of 
the interns and residents are allowable costs as part of the approved 
educational activities of the hospital. These costs can be claimed by a 
hospital in its Medicare cost report according the allocation principles as 
established in the regulations and administrative instructions of the pro- 
gram. The faculty physicians, however, present a different problem. 

When the Medicare Program came into existence in 1966, it was 
divided into two parts—Part A for institutional services which are 
generally reimbursed on a reasonable cost basis, and Part B for sup- 
plemental medical services, including physician services, which are 
generally paid on a reasonable charge basis, similar to a ‘‘professional 
fee’’ for physician services. No particu:ar distinction was made initially 
between nonteaching and teaching physicians and, therefore, both were 
paid on a reasonable charge basis instead of a reasonable cost basis 
through the institution. Primarily resulting from several studies and in- 
vestigations at a number of teaching hospitals, by 1969 it had become 
clear to the administrators of the Medicare Program that there was a need 
to more clearly define when teaching physicians would qualify to seek 
reimbursement on a reasonable charge basis. As a result, in 1969 Inter- 
mediary Letter 372 (I.L. 372)3 was issued by the Medicare Bureau which 
delineated what Medicare considered to be sufficient faculty involve- 
ment in the direct care rendered to the patient to warrant the teaching 
physician’s submitting claims for reimbursement on a reasonable charge 
basis. The thrust of this Intermediary Letter was to allow a teaching 
physician to be treated the same as a nonteaching physician and to be 
reimbursed on a reasonable charge basis provided he or she met the 
criteria of an ‘‘attending physician’’ contained in I.L. 372. The presump- 
tion, in other words, was that teaching physicians would be reimbursed 
on a reasonable charge basis for their direct medical and surgical ser- 
vices. 

As part of the 1972 Medicare reforms, Congress changed this pre- 
sumption. The thrust of this change was to say that teaching physicians 
would be reimbursed on a reasonable cost basis as part of the hospital’s 
Medicare cost report, unless the Medicare patient was considered the 
‘‘private patient’’ of the teaching physician, as that term was to be defined 
by regulation. 

This 1972 statutory change was not well received by the teaching 
physician and hospital community and, after two statutory delays by 
Congress in the effective date of the statute, several attempts to promul- 
gate draft regulations by Medicare, and a lengthy study by the Institute of 





3 Intermediary Letter 372, Part B Payments for Services of Supervising Physicians in 
a Teaching Setting. See MEDICARE & MEDICAID GuIDE (CCH) § 3270.68. 

4 Social Security Amendment of 1972, Pub. L. 92-603, 86 Stat. 227(a) (1972) 
(codified at 42 U.S.C. § 1395x(b)(7) (1981). 
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Medicine’ regarding the issues surrounding teaching physician reim- 
bursement, it was finally repealed in 1980 as part of the Medicare and 
Medicaid Amendments contained in the Omnibus Reconciliation Act.® 

The impact of the 1980 legislation was to once again establish the 
presumption that teaching physicians are to be paid on a reasonable 
charge basis when they have provided a “‘billable service,’’ the same as 
their counterparts in a nonteaching setting. The 1980 legislation defined 
when a physician in a teaching setting has provided such a ‘“‘billable ser- 
vice,’’ by generally adopting as a statute the attending physician concept 
contained as policy in I.L. 372. The teaching physician must render suffi- 
cient personal and identifiable physicians’ services to the patient to the 
extent necessary to exercise full, personal control over the management 
of the portion of the case for which the payment is sought on a reasonable 
charge basis, and the services must be of the same character as the ser- 
vices the physician furnishes the patients not covered by Medicare. In 
other words, the teaching physician must be the Medicare patient’s ‘‘at- 
tending physician’’ in order to have rendered a billable service. 

In addition to establishing by statute what previously had been only 
Medicare policy, the 1980 statutory change established certain minimum 
billing standards to qualify a physician as one who can bill on a 
reasonable charge basis. The statute required the Secretary of Health and 
Human Services to issue regulations which will determine how carriers 
are to calculate a teaching physician’s customary charge. To date, these 
regulations have not been promulgated despite the fact that the effective 
date of the statute was January 1, 1981, and its application is retroactive 
to services rendered after October 1, 1978. 

This on-again, off-again, on-again reasonable charge billing status of 
teaching physicians is indicative of the trouble Medicare has had coming 
to grips with the fact that these physicians are engaged in the joint ac- 
tivities of teaching and rendering professional physician services in the 
same clinical setting. Many unresolved issues remain despite the 1980 
repeal of the 1972 change and, as budgetary constraints become more 
acute, the payment of teaching physicians on a reasonable charge basis 
will likely become a troublesome issue. 


ELECTION OF TOTAL COST REIMBURSEMENT 


One provision of the 1972 statute which was implemented without 
difficulty and continued in the 1980 legislation allows faculty physicians 
to elect to be reimbursed for all their services on a reasonable cost basis 





5 Institute of Medicine. Medicare-Medicaid Reimbursement Policies, Social Security 
Studies, Final Report, March 1976. National Academy of Sciences, Washington, D.C. IOM 
Publication 76-01. 

6 Medicare and Medicaid Amendments of 1980, Title IX, Omnibus Reconciliation 
Act of 1980, Public Law 96-499, § 948. 
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through the teaching hospital.? By exercising this election all of the 
faculty physicians at the teaching hospital agree to forgo billing Medicare 
on a reasonable charge basis under Part B of the program for their direct 
medical and surgical services. A number of teaching hospitals have 
elected this method of reimbursement, particularly those large public 
hospitals in which the faculty physicians traditionaily do not charge pro- 
fessional fees for services provided to patients whose source of payment 
is from governmental programs. In those cases, the primary care had 
traditionally been rendered directly by the interns and residents with in- 
direct supervision by teaching physicians, and election of total cost reim- 
bursement for Medicare resulted in little or no loss of revenue to the 
hospital. In fact, it may have enhanced the revenue of the hospital 
because the cost of the teaching physician incurred by the hospital is now 
reimbursed by Medicare where it might not have been so in the past. 

In addition to faculty physicians who are compensated for their 
teaching services, it is very common in university related teaching 
hospitals to find a large group of physicians who practice in the com- 
munity but hold voluntary (unpaid) faculty positions with the university 
in which they participate in the clinical training programs of medical 
student, interns, and residents. Because these physicians are paid little or 
nothing for their clinical teaching services, there is little or no cost incur- 
red which would be claimable by the hospital in its cost report. However, 
if the hospital has elected to have its teaching physicians reimbursed on a 
total cost reimbursement basis, then an imputed value for the services 
rendered by these voluntary faculty members can be included in the 
hospital’s cost report, subject to limitations in amount and disposition of 
funds received under this provision.® 


PROVIDER BASED PHYSICIAN STATUS AND EFFORT 
ALLOCATION REQUIREMENT 


In addition to the need to comply with the special aspects of being 
teaching physicians under the Medicare program, faculty physicians 
who are compensated for their clinical activities through the hospital or 
its related medical school are usually considered to be provider-based 
physicians within the meaning of the Medicare statutes and regulations.°® 
If the hospital has not elected the total cost reimbursement method, then 
in addition to the reasonable charges which the faculty physicians can 
bill to Medicare under Part B for their direct medical and surgical ser- 
vice, the hospital can claim in its cost report the cost it incurs or which is 
incurred by a related party medical school for the effort or time of the 
faculty physicians devoted to activities that benefit the hospital’s general 





7 42 U.S.C. § 1395x(b)(7) (1974). The regulation pursuant to this statute is found in 
42 C.F.R. § 405.521(d)(2) (1981). 

® 42 C.F.R. §§ 405.465, 405.466 (1981). 

9 42 C.F.R. §§ 405.480-.488 (1981). 
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patient population. These activities include teaching, clinical research 
‘nvolving patient care, administration, and supervisory activities. 

In order to claim these costs there must be an allocation of the faculty 
physicians’ effort or time between these cost reimbursable activities, the 
activities related to patient care services thai are billable on a reasonable 
charge basis, and those activities that are not reimburseable by Medicare. 
This allocation requirement is not unique to teaching hospitals because 
all hospitals which have provider-based physicians who perform profes- 
sional physician services to patients and administrative services for the 
hospital must make this allocation. What is unique to the teaching setting 
is that this allocation may apply to all specialty physicians who -e 
engaged in clinical teaching activities as opposed to the nonteaching 
hospital setting where this allocation is usually limited to the traditional 
hospital-based services of radiology and pathology. Thus, this effort allo- 
cation must be made even for surgeons, internists, and pediatricians if 
total cost reimbursement has not been elected. 

In addition to grappling with the difficult issue of when a teaching 
physician has rendered such a personal and identifiable service to the pa- 
tient so as to be reimbursed on a reascnable charge basis, the issue of how 
accurate the allocation is between Part A, Part B, and nonpatient care ac- 
tivities is magnified. Further complicating this issue is the fact that keep- 
ing detailed time records is frequently felt by faculty physicians to be 
contrary to the whole concept of academic freedom. At best, if records of 
this nature must be kept, teaching physicians would prefer them to be 
retrospective effort reports, such as quarterly, semiannual, or even an- 
nual reports, as opposed to more frequent and detailed timekeeping 
records. 

Although the provider-based physician regulations and administra- 
tive instructions required that this allocation of compensation be based 
on the amount of time that a teaching physician spends in Part A versus 
Part B activities, it was not uncommon to find that faculty physicians’ 
allocation of compensation was actually based on an estimate of the effort 
a faculty physician devoted to these activities as well as nonpatient care 
activities, similar to the effort allocation mechanism utilitized as part of 
Circular A-21 from the Office of Management and Budget. Despite the 
general acceptance of effort allocation, in practice Medicare intermedi- 
aries sometimes demanded more documentation of the allocation than 
was produced by effort reporting. In the recent case of Chicago Osteo- 
pathic Hospital and Chicago College of Osteopathic Medicine v. Blue 
Cross before the Provider Reimbursement Review Board’® the intermedi- 
ary contended that the only basis for allocating teaching physician com- 
pensation between Parts A and B of Medicare was the amount of time that 





10 See PRRB Hearing Dec. No. 81-D 94, September 24, 1981. MEDICARE & MEDICAID 
GulbE (CCH) 4 31,573. 
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the faculty physicians actually spent on each type of service. The pro- 
vider in this case had actually paid the physicians and allocated the com- 
pensation according to a national survey of prevailing salary rates and ef- 
fort allocation of medical school faculty members. Although the PRRB 
upheld the provider’s method of allocation and the decision was affirmed 
by the Administrator of HCFA, the case illustrated that those who admin- 
ister Medicare frequently feel that there should be more sophisticated 
documentation than presently exists in most teaching settings. 

In Section 108 of the Tax Equity and Fiscal Responsibility Act of 1982 
(TEFRA) enacted September 3, 1982,'! Congress amended the statutory 
provisions relating to Medicare payment for services rendered by provider- 
based physicians. The Act expressly requires that there be a clear distinc- 
tion in the regulations between professional services which are personally 
rendered to an individual patient, which contribute to the patient’s 
diagnosis or treatment and which are reimbursable only under Part B on 
a reasonable charge basis, and those professional services which are of 
benefit to patients generally and which can be reimbursed only on a 
reasonable cost basis to the institution. In addition, the amendment pro- 
vides that reasonable cost reimbursement to the institution for provider- 
based services under Part A cannot exceed a reasonable compensation 
equivalent established by the Secretary of Health and Human Services by 
regulation. 

On October 1, 1982, the Health Care Financing Administration 
(HCFA) published proposed regulations to implement these statutory re- 
quirements,!? and the final regulations were published on March 2, 
1983.13 The regulations are extensive, and a complete analysis is beyond 
the scope of this article, but their general impact on teaching physicians 
as provider-based physicians is worthy of comment. First, in the pream- 
ble to the final regulations HCFA states: 


The one exception to the applicability of these regulations is those 
physician services reimbursable under Part B on a reasonable charge basis, 
furnished in a teaching setting, for which the determination of reasonable 
charges is also governed by our regulations at 42 CFR 405.520 through 
405.525. Those regulations apply when teaching physicians, interns or resi- 
dents are involved in the delivery of the physician’s services. In addition, if 
the provider is a teaching hospital, it may elect reasonable cost reimburse- 
ment for all physician services to its Medicare patients, under regulations at 
42 CFR 405.465. 

Because of problems related to the administration of the regulations 
relating specifically to teaching hospitals, and to implement section 
1861(b)(7) of the Social Security Act (as amended by section 948 of Pub. L. 
96-499), we also plan to publish, in a separate document, proposed regula- 





11 Tax Equity and Fiscal Responsibility Act of 1982, Public Law 97-248. 
12 See 47 Fed. Reg. 43577 (1982). 
13 See 48 Fed. Reg. 8901 (1983). 
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tions which would establish special new rules on charge payment for ser- 
vices of physicians in teaching hospitals. Those new rules would supersede 
42 CFR 405.520 and 405.521 when they become effective." 


Therefore, the new regulations do not apply to the Part B services rendered 
by faculty physicians in a teaching setting. However, the new regulations 
do apply, including the Reasonable Compensation Equivalents (RCE’s), 
to the Part A services provided by faculty physicians which are of benefit 
to patients and the institution generally and which can be reimbursed only 
to the institution on a reasonable cost basis, such as administration, 
teaching, clinical research involving patient care, and supervision. The 
amount of reasonable cost which the institution can be reimbursed for 
their teaching physician Part A services will be limited to the applicable 
RCE, which is based on a 2080 hour work year, and the evidence required 
to document the actual time spent in Part A activities will likely be much 
greater. 

Regarding the documentation requirement, the regulations first 
assume that all of a provider-based physician’s time is spent in Part B ac- 
tivities, and that nothing is reimbursable to the institution in the absence 
of an accurate allocation of the physician’s compensation.15 HCFA’s 
original expectation of adequate documentation was stated in the pream- 
ble to the proposed regulations as follows: 


We are proposing to permit a provider to obtain payment for physician 
compensation cost if it can demonstrate to the satisfaction of its Medicare in- 
termediary that a significant and measurable proportion of the physician’s 
time is devoted to services to the provider. To be paid on this basis, the pro- 
vides (sic.) would have to submit a written allocation agreement between 
the provider and the physician showing the respective amounts of time the 
physician spends in furnishing physician services to the provider, physician 
services to patients, and services that are not reimbursable under Medicare. 
Time records, or other documentation that supports the allocation, would 
have to be available for verification by the intermediary upon request. 

We are proposing to generally recognize only those allocations that are 
agreed to by both the provider and the physician (rather than an allocation 
from solely the physician or provider) because we believe doing otherwise 
could involve the intermediary inappropriately in disagreements between 
providers and physicians, and could call into question the accuracy of 
whatever allocation the intermediary accepted. Effort reports would nto 
(sic.).be acceptable as documentation, since effort cannot be quantified. 

Providers that obtained payment based on an allocation agreement and 
supporting documentation would be required to maintain the time records, 
or other informatior they used to prepare the allocation, in a form that per- 
mits it to be validated by the intermediary or the carrier. In addition, the 





14 See 48 Fed. Reg. 8906 (1983). 

15 But note that even if it is assumed that all of the provider-based physician's time is 
spent in Part B activities the provider-based physician who is a teaching physician cannot 
be reimbursed by Medicare on a reasonable charge basis for these activities because they do 
not meet the requirement of I.L. 372 activities. 
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provider would be required to report the time allocation data to the in- 
termediary or carrier on an annual basis on a form developed by HCFA, and 
to retain each allocation, and the information on which it is based, for at 
least five years after the end of the cost reporting period to which it 
applies. 16 


But in the final regulations HCFA backed off of this position that effort 
reports will not be acceptable in all cases. The preamble to the final 
regulations contains the following comment and response: 


Comment: Some hospitals have commented that the National Institutes of 
Health, in the administration of grants, require effort reports while Medicare 
requires time allocation reports. They contend that effort reports should be 
acceptable for use by Medicare. 

Response: It has been Medicare policy that time, not effort, should be the 
basis for determining payments for the services of physicians because time 
can be quantified, effort cannot. Further, section 1887(a)(2)(A) of the Act 
specifies that costs must be apportioned on the basis of time actually spent 
by a physician in furnishing services to the provider. However, effort reports 
may be used by a hospital and its physicians if the intermediary and carrier 
determine that Medicare payments will not differ significantly by use of ef- 
fort reports, i.e., that in the individual case, effort can be equated to time. If 
the intermediary determines, however, that there is a difference between 
reported effort and actual time that affects Medicare payments, time reports 
must be used. 1” 


Therefore, it appears that the documentation requirements in the future 
are likely to be much more detailed for most teaching hospitals than they 
have been in the past, if the intermediaries are not satisfied with the ef- 
fort reporting results and the amount of reimbursement received for the 
Part A services of faculty physicians will be limited to the Reasonable 
Compensation Equivalents as based on a 2080 hour work year regardless 
of the actual compensation paid by the teaching hospital or its related 
medical school to the faculty member for these services. 


RELATED MEDICAL SCHOOL COSTS 


For a teaching hospital that is related to a medical school, reimburse- 
ment issues exist with regard to the costs incurred by the medical school 
related to patient care activities that take place in the hospital, but not in- 
curred directly by the hospital. In 1978, Intermediary Letter 78-71* was 
issued by HCFA which attempted to deal with this situation. It provided 
that where the medical school and hospital are related by common owner- 





16 47 Fed. Reg. 43,581-43,582 (1982). 

17 48 Fed. Reg. 8910 (1983). 

18 Intermediary Letter 78-7, Reasonable cost incurred by a teaching hospita! for ser- 
vices rendered by faculty of a related medical school (or organization related thereto) and 
for medical school costs related to those services, MEDICARE & MEDICAID GuIDE (CCH) 4 
28,895. 
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ship and control, the direct and indirect costs of the faculty and related 
activities incurred by the medical school would be allowable costs to the 
hospital, provided that these costs would have been allowable costs had 
they been incurred directly by the hospital and provided that the costs do 
not exceed the price of comparable services that could be purchased 
elsewhere. In addition to providing a description of these allowable 
costs, the I.L. included a ‘‘suggested worksheet’’ to be required by such a 
hospital for calculating the allowable costs in preparation of its annual 
cost report. 

Although I.L. 78-7 on the surface appears quite broad in defining 
what is allowable, in practice it has been read as restrictive by inter- 
mediaries resulting in a significant decrease in reimbursement for 
teaching hospitals related to medical schools. In addition, the ‘‘suggested 
worksheet’’ would have further reduced reimbursement because its ac- 
counting formula was different from the text of the I.L. Another obvious 
area for contention contained in the I.L. is the prudent buyer concept for 
comparable services that could be purchased elsewhere. The services of 
faculty physicians in medical schools and their related support activities 
in most cases can only be provided by the medical school, thus practi- 
cally no comparable services exist elsewhere. 

Finally, after it was pointed out to HCFA that the “‘suggested work- 
sheet’’ had not been approved by the Office of Management and Budget 


as required by law, HCFA issued Intermediary Letter 79-1319 temporarily 
suspending the requirement that it be used by hospitals when submitting 
their cost reports pending approval of OMB. To date, the temporary 
suspension has not been removed. 


PART B PAYMENTS FOR INTERNS’ AND RESIDENTS’ SERVICES 


For many years the administrative instructions of Medicare provided 
that the only way payment could be made for the professional services of 
interns and residents was on the basis of reasonable costs, if those ser- 
vices were provided in the same institution in which they were receiving 
their training. In other words, interns and residents could not be reim- 
bursed on a reasonable charge basis for services they provided to pa- 
tients, even for services outside of their training program, if the services 
were provided in the same institution. However, reasonable charge 
payments would be made by Medicare for services of interns and resi- 
dents if they were ‘‘moonlighting’’ in another institution. 

In May 1979, the United States District Court for the District of Kan- 
sas, in the case of Wesley Medical Center v. Califano,?° issued a writ of 
mandamus ordering HCFA to revise its administrative policy manuals in 





19 Intermediary Letter 79-13 (Part A), Modification of Part A/B Intermediary Letter 
No. 78-7, dated February, 1978, MEDICARE & MEDICAID GUIDE (CCH) § 29,659. 

20 USDC (Kan) No. 78-1379, May 29, 1979 (as modified on Jan. 8, 1981). See MEDICARE 
& MEDICAID GUIDE (CCH) § 3110.50. 





1983-84 MEDICARE AND MEDICAID REIMBURSEMENTS 89 


such a way that would allow interns and residents to be reimbursed on a 
reasonable charge basis for services they provided within their training 
institution, if those services were different from the specialty for which 
they were being trained. ‘‘Moonlighting’’ frequently occurs in teaching 
institutions, particularly in outpatient departments and emergency 
rooms. The court held that it was arbitrary and capricious for HCFA to 
distinguish emergency room services performed by moonlighting interns 
and residents at another hospital from those same services being 
rendered in their training hospitals. 

In September 1980, HCFA revised its administrative instructions to 
allow reasonable charge reimbursement for the services of interns and 
residents when the services are identifiable physicians’ services, the in- 
tern or resident is fully licensed as a physician for purposes of perform- 
ing these services, and the services are performed under the terms of a 
written contract and are separately identified from those services that are 
required as part of the training program.?! 


TROUBLED TIMES AHEAD 


As federal and state budgets become more constrained, the reimburse- 
ment of teaching physicians on a reasonable charge basis by Medicare 
and the state Medicaid programs will be targeted for future change. In ad- 
dition, an increased emphasis on a more competitive system of financing 
the cost of health care, as advocated by many members of Congress and 
the current administration, is likely to mean more trouble for the nation’s 
teaching hospitals and teaching physicians. 

A recent study in California by the State Department of Health Ser- 
vices, which administers the state Medicaid program, concluded that 
university hospitals are thirty-three percent more costly than nonteach- 
ing hospitals because of the presence of the graduate medical education 
programs. In addition, these institutions have a significantly higher pro- 
portion of Medicaid patients than do nonteaching hospitals. The drastic 
actions that will be taken by the states in order to effectively deal with 
their budget problems will undoubtedly have a significant impact on 
teaching institutions. 

As part of the Omnibus Budget Reconciliation Act of 1981,2% Con- 
gress has already given authority to the states to adopt reimbursement 
methods under the Medicaid programs different from the methods used 
by Medicare to reimburse hospitals and physicians. In exercising this 





21 Hospital Manual, HIM-10, § 237; Medicare Carriers Manual, HIM-14, § 2020.8; 
Medicare Intermediary Manual, HIM-13, § 3115. See MEDICARE & MEDICAID GuIDE (CCH) 4 
3110.50. 

22 Final Report, Medi-Cal Hospital Care Cost Study; supported by California State 
Department of Health Services Contract 80-64197; prepared by Health Systems Research, 
Inc., Marina del Rey, California. 

23 Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2173. 
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new authority, several states are in the process of developing a reim- 
bursement system that eliminates or substantially restricts reasonable 
charge reimbursement for teaching physicians. In addition, now that 
states are no longer required to give patients the freedom of choice of 
physicians and institutions, some states are developing reimbursement 
programs that will result in contracts for the provision of services be- 
tween hospitals and the state based on competitive bidding. Although 
these changes may result in county hospitals with teaching programs 
treating more Medicaid patients, public and private university teaching 
hospitals that are not part of the county system may well find that they 
simply are not competitive enough to render services under such a 
system. Such a result recently occurred in California at the University of 
California Medical Center at San Francisco which was refused a Medi- 
caid contract based on competitive bidding and was precluded from 
treating Medicaid patients in the future except in emergencies. 

Likewise, it would seem that the new payment system recently 
enacted by Congress for Medicare, which will pay a fixed amount per 
case depending on the diagnosis of the patient, will cause the teaching 
hospitals with graduate medical education programs more financial dif- 
ficulty.24 

The cost shift that has occurred to private sector payors for health 
care services as a result of the restrictive reimbursement principles by 
Medicare and Medicaid is now a major issue. Nongovernmental third 
party payors are taking a hard look at how they can restructure their con- 
tracts for payment so that they will not continue to subsidize the losses 
the system generates from the governmental programs. High cost teach- 
ing hospitals are just as likely to be caught in a financial crunch when 
this occurs as they have been with the governmental programs. Many 
states are now waiting to see what the impact will be from the recent 
amendments to the Insurance Code of California, which allows health in- 
surance companies to contract directly with hospitals and physicians for 
“alternative rates of payment’’.25 The amendments require the com- 
panies to then pass along the savings from the alternative rates to their 
policyholders who elect to receive services from these contract hospitals 
and physicians. 

Ultimately, the whole matter of funding of postgraduate medical 
education through the ‘‘approved educational activities’’ of these 
hospitals will have to be reevaluated. More and more governmental of- 
ficials are privately stating that the Medicare program should be purchas- 





24 Hospital Prospective Payment for Medicare, Report to Congress Required by the 
Tax Equity and Fiscal Responsibility Act of 1982, (Department of Health and Human Ser- 
vices, Dec. 1982). 

25 CAL. INS. Cope §§ 10133, 10401 (Deering 1978) as amended by Assembly Bill No. 
3480, 1982 Cal. Adv. Legis. Serv. 329 (Deering) and Senate Bill No. 2012, 1982 Cal. Adv. 
Legis. Serv. 1594 (Deering). 
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ing health care services and not funding educational programs. Given 
that it is generally considered impossible to separate the patient care and 
educational activities, drawing the line for financial purposes between 
these activities will obviously be controversial and critical for teaching 
hospitals. If the separation is made, then funding of postgraduate 
medical education must come from some new source, a source, yet to be 
identified. 











INTRODUCTION 


STEVEN GLENN OLSWANG* 


Before an attorney can draft a faculty personnel policy, advise a 
client on the implications of a non-reappointment decision, or defend a 
client against a claim of improper tenure denial, the attorney must be 
familiar with the meaning and principles of tenure, and all of tenure’s 
implications and variations. Studying the different forms tenure—or anti- 
tenure—policies may take is an excellent way to learn about the subject. 

Beyond Traditional Tenure, by Richard Chait and Andrew Ford, is 
one of many source books an attorney could use to learn more about the 
subject of tenure. It constitutes, in the view of some, no more than an ex- 
planatory and observational account of variations on a traditional person- 
nel structure. For others, the book contains a heretical attack on a tradi- 
tion that is inherent in and inseparable from the construct of American 
higher education. And because the book will be read from different 
perspectives, two reviews analyzing the work are not only appropriate, 
but required if fair treatment is to be afforded the authors. 

Professor Richard Hartnett is a member of the faculty of the Depart- 
ment of Higher Education Administration at West Virginia University. 
His review approach is that of the educator, meticulously and accurately 
analyzing the facts presented, and critically dissecting the implications 
drawn to determine their validity, reliability and value for the future. 
Professor Hartnett well summarizes the book and its conclusions and, in- 
deed, applies his education-oriented analysis in such a way as to draw 
the book together into a coherent structure, perhaps better than ac- 
complished by the authors themselves. 

Professor Matthew Finkin’s approach to the book fits more properly 
into the second model described; he views the work as an unjustified at- 
tack on the traditions he personally has worked to support through his 
leadership position in the American Association of University Professors. 
Professor Finkin actively criticizes the alternatives presented in the book 
as well as the authors’ investigatory methodology, and resoundly con- 
cludes that nothing is better than tenure itself. This review should be par- 
ticularly interesting to the attorney, as it reveals as much about the tradi- 
tion of tenure—and about its staunchest supporters—as it does about the 
most recent attempts to alter that contractual structure. 

Both reviews themselves add much to the literature on tenure, as 
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does the book being reviewed, Beyond Traditional Tenure. As these 
reviews exemplify, the subject of tenure, from every perspective, is one 
that will generate much more inquiry and controversy. It is a subject 
about which no one can learn too much. 








BEYOND TRADITIONAL TENURE 


Richard P. Chait and Andrew T. Ford. San Francisco: Jossey-Bass, 1982, 
247 pp. 2 Appendices. 


Reviewed by: RICHARD A. HARTNETT* 


The authors’ stated purpose is to assess the strengths and weak- 
nesses of alternatives to traditional tenure and determine the relevance of 
these innovations for other institutions. Thus, six of the ten chapters 
evaluate such options as term contracts, non-tenure tracks, extended pro- 
bationary periods, suspension of the ‘‘up-or-out rule,’’ and tenure 
quotas. After examining the experiences of institutions that have 
eliminated or substantially modified traditional tenure policies, Chait 
and Ford admit that these experiments have little practical application to 
the vast majority of colleges and universities. The second half of the 
study presents the authors’ recommendations for improving existing © 
tenure policies and procedures in institutions with conventional person- 
nel practices. Their suggestions for improvement deal with establishing 
effective tenure policies, evaluating tenured faculty, rewarding and sanc- 
tioning performance, and improving overall faculty personnel systems. 
Thus, the titles Beyond Traditional Tenure, is somewhat misleading 
because almost half of the book deals with traditional tenure systems, 
hence the subtitle, A Guide to Sound Policies and Practices. 

Richard P. Chait is associate provost of the Pennsylvania State Uni- 
versity and Andrew T. Ford is dean of the college at Allegheny College 
(Meadville, Pennsylvania). Aiming their study at practicing ad- 
ministrators and members of governing boards, Chait and Ford approach 
tenure as a term and condition of employment, not as an intellectual 
tradition or as a professional symbol indicative of institutional distinc- 
tiveness. Using a case study method, Chait and Ford interviewed senior 
administrators, faculty, local American Association of University Pro- 
fessors (AAUP) representatives, and college trustees at twenty institu- 
tions. Because of the method chosen, the authors have no products or 
outcome measures by which to gauge the effects of alternative tenure 
practices and so they resort to soi disant ‘‘informed judgments’’! about 
the advantages and disadvantages of the various experiments. The case 
study method is not a valid one for deriving generalizations because the 
cases chosen may not be representative of the larger population of higher 
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education institutions. Case studies are commonly used to develop more 
extensive research studies and develop research models, not to fulfill the 
purpose which Chait and Ford had in mind. 

After an introductory chapter describing the factors currently under- 
mining traditional tenure and those promoting it, the use of term con- 
tracts in lieu of tenure is examined in Chapters Two and Three. A term 
contract is a temporary appointment for a specific length of time. It con- 
tains no assurance of continued employment beyond the contract com- 
pletion date. Very few institutions have installed term contracts and 
those that have tend to be outside the mainstream of academe. As the 
three colleges selected for study illustrate, they tend to be small, ex- 
perimental, newly founded, and largely single-purpose schools. 

Hampshire College (Amherst, Massachusetts) opted for term con- 
tracts from its inception in 1970 as a highly innovative, loosely struc- 
tured four-year college. Tenure was eschewed because of its potential for 
stifling innovation and experimentation. At Hampshire, all initial ap- 
pointments are set for three-year terms. Thereafter, one may receive reap- 
pointments for four year terms. All subsequent renewals are for ten years. 
These ten-year term contracts, which seem to be an ersatz for tenure, 
were enacted in 1980 to give greater job security to senior faculty and to 
reduce the avalanche of annual personnel evaluations required under the 
previous system. 

Like Hampshire, Evergreen State College (Olympia, Washington) is a 
small, experimental four-year college that emphasizes innovative team- 
teaching and a flexible curriculum. Tenure and hierarchical faculty rank 
are considered as alien to its special mission, and all faculty at Evergreen 
serve on three-year renewable term contracts. Critical reappointment 
decisions are made during the second year of each three-year cycle. 

The third case study was completed at the University of Texas at Per- 
mian Basin (UTPB), an upper-division, graduate institution serving a 
remote student population. In vivid contrast to Hampshire and Evergreen 
State, UTPB embarked on term contracts without faculty participation in 
the decision. Not surprisingly, considerable controversy has arisen about 
the use of term appointments. At UTPB, newly hired assistant professors 
serve on a seven-year term contract and associate professors serve for 
two-year appointments. At the end of the first contract, faculty are awarded 
‘“‘term tenure’’ or are issued a one-year terminal contract. Term tenure 
contracts are for seven years, with performance reviews occurring every 
six years. Less than half of the UTPB faculty enjoy term tenure. 

In Chapter Three, Chait and Ford attempt to assess the positive and 
negative results of term contracts. They admit that they are not a practical 
alternative for most other colleges and universities because of the sheer 
amount of time required to conduct so many personnel decisions at 
regular intervals. Given the nature of the institutions that have instituted 
these alternatives and the paucity of date available (UTPB, for example, 
supplied no information at all about the effects of its term tenure policy), 
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any generalization about the effects of term contracts on other major per- 
sonnel and institutional matters is at best tentative. Nevertheless, a few of 
the findings may prove to be instructive to other schools considering the 
use of term contracts. Chait and Ford found that term contracts have had 
no positive effects on staffing flexibility. Since their founding, the rate of 
contract renewal has been 85% and 96% at Hampshire and Evergreen 
State, respectively. Contributing to their low turnover rate are such fac- 
tors as the difficulty in evaluating ‘‘innovative’’ team-teaching, the unan- 
ticipated low mobility of faculty, and the ambiguities inherent in these 
‘‘experimental’’ colleges about the locus of responsibility for faculty 
growth and development. The second important finding concerns the ef- 
fects of term appointments on academic freedom. By arbitrarily restricting 
the concept of academic freedom to the legal safeguards of procedural 
due process, Chait and Ford conclude that tenure is not an indispensable 
condition. ‘‘If academic freedom translates as due process, we believe 
that all the procedural protections afforded tenured faculty can be made 
available to faculty on term contracts. Were term appointments and 
academic freedom inherently incompatible, the AAUP, by definition, 
could not fashion a policy to protect probationary faculty against alleged 
violations, since probationary faculty are faculty on term contracts.’’? 
Therefore, if faculty have adequate due process they have academic 
freedom, according to the authors. Succumbing to this sophistry, Chait 
and Ford equate due process for term appointees at Hampshire and 
Evergreen with more substantive safeguards for permanent faculty at 
other colleges. 

The next section examines the use of non-tenure tracks as an alter- 
native to establishing tenure quotas or to abolishing tenure entirely. The 
use of non-tenure tracks is rather commonplace in American higher 
education. At least three types of non-tenure practices are possible: in- 
definitely renewable term contracts for one or two year appointments; 
limited renewable for one or more years after a three to seven year term 
expires; and non-renewable, terminal appointments of two to three years 
duration. The authors visited two colleges to assess the pros and cons of 
using tenure-ineligible positions. 

Webster College (St. Louis) restricts tenure to one-third of its faculty. 
Newly hired faculty must choose, after their second year of service, either 
a tenure or a non-tenure track. Those choosing the latter are given 
generous professional leave benefits as a compensation for their lack of 
job security. Coe College (Cedar Rapids, Iowa) in an effort to avoid tenure 
quotas also uses non-tenured positions, but restricts their use to ten per- 
cent of the faculty. The new personnel system seems to be well accepted 
by faculty at both colleges, but like term contracts, it has not significantly 
reduced the number of routine contract renewals. Tenure ineligible 
tracks produce other problems, particularly uncertainty and ambiguity 
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about one’s status in the institution. Non-tenure track faculty may have 
no property right to their position, as a faculty member at the Colorado 
School of Mines was told after he had served on non-tenure term appoint- 
ments for 18 years and was suddenly denied reappointment. 

Other colleges and universities have responded to tenure density by 
extending the probationary period beyond the conventional seven-year 
limit. Nationwide, the average probationary period is projected to con- 
tinue to increase slightly over the next five years, but some institutions 
have already taken considerable liberty by extending the trial period to as 
long as 11 years. To provide greater staffing flexibility, the University of 
Rochester, for example, established a system of ‘‘unlimited tenure’’ and 
‘‘limited tenure’ in 1972. ‘‘Unlimited tenure’’ bestows the same rights 
and privileges as does traditional tenure. ‘‘Limited tenure,’’ however, 
prescribes a fixed time period for appointment at each faculty rank. The 
maximum trial period at Rochester for passage from the rank of assistant 
professor to associate professor is 11 years. If a permanent position is 
available, faculty promoted to the rank of associate professor may be 
granted full tenure; otherwise they are given only limited tenure until 
such a position becomes available in their discipline. 

An eleven-year apprenticeship period has also been adopted by the 
University of Georgia system. At the University of Georgia, Georgia Tech, 
and Georgia State University, the probationary period may reach eleven 
years for those faculty who entered the university at the rank of instructor 
and who progress through the ranks of assistant and associate professor. 
Undoubtedly, the longest probationary period is that in place at the 
University of Tulsa. At Tulsa, faculty members may be forced to serve a 
thirteen-year probationary period until earning tenure. For instance, an 
assistant professor may serve for six years at that rank and then be pro- 
moted to the rank of associate professor on ‘‘term appointment.’’ He may 
serve for six more years at that rank, after which he must either be 
tenured or terminated. 

Extended probationary periods increase the mathematical prob- 
ability of gaining tenure. The longer one remains, the greater the 
likelihood that he or she will be made permanent. The sole exception 
thus far, according to Chait and Ford, is the University of Rochester, 
which over a five year period promoted 25 faculty to associate professor 
with limited tenure and denied it to 14 others. During this same period, it 
denied unlimited tenure to 16 faculty. The authors conclude: ‘‘Roches- 
ter’s ability to resist routine reappointments for all faculty through the 
tenth year can be attributed in part to a tradition of excellence and in part 





+ Laubach v. Bradley, 527 P. 2d 874 (Colo. 1977); quoted in BEYOND TRADITIONAL 
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to the limits on time in rank—a policy that requires positive action and 
comprehensive review to renew a contract after the seventh year.’’4 

Another important issue at stake here is the relationship between 
promotion and tenure. At most colleges and universities, tenure is linked 
to promotion to the rank of associate professor. But, as the case of the 
University of Rochester demonstrates, an assistant professor may well be 
promotable to the next rank but not be tenurable. Chait and Ford believe 
that an individual may earn the economic and symbolic rewards that ac- 
company promotion to associate professor, but his contributions may not 
be such to merit being made permanent. Standards for tenure should be 
more rigorous than those for promotion because of the long-term effects 
of the former on the institution. 

Another tenure-postponing option is suspension of the so-called 
‘“‘up-or-out rule.’’ Traditionally, a faculty member must be promoted 
‘“‘up’’ or put ‘‘out’’ after seven years in rank as an assistant professor. 
Some institutions have eliminated this rule and have created a new per- 
sonnel classification, ‘‘tenurable’’ faculty. Under such a system, faculty 
in their critical year of decision are not tenured, or terminated, but are in- 
stead declared ‘‘tenurable,’’ that is, they are qualified for tenure but can- 
not be granted permanence because such a position is currently 
unavailable. Typically, colleges and universities that have experimented 
with the suspension of the ‘‘up-or-out rule’’ are those that have also in- 
stituted tenure quotas, which prescribe maximum percentages of tenured 
faculty for each academic rank and/or discipline. 

Chait and Ford examine the experiences of three institutions that 
have set tenure quotas and discontinued the ‘‘up-or-out’’ provision. Union 
College (Schenectady, New York) adopted a maximum and a minimum 
tenure quota and discontinued the ‘‘up-or-out rule.’’ It established a joint 
committee of administrators and faculty to conduct a four-year forecast of 
tenure requirements for each faculty position, within the constraints of a 
maximum 60% tenure quota. It also created a faculty review panel, com- 
posed of senior faculty and administrators, to evaluate all candidates for 
tenure. After receiving this panel’s recommendations, the Board of 
Trustees may award tenure to the candidate, issue him a one-year ter- 
minal contract, or declare him ‘‘tenurable’’ and issue him an indefinitely 
renewable three to five year contract. All ‘‘tenurable’’ faculty must be 
reviewed again by this panel before they may be awarded tenure. To en- 
sure that the tenurable candidate is evaluated using current standards, 
each ‘‘tenurable’’ faculty member must be reviewed again by the panel 
before being awarded tenure. 

The other two institutions that have suspended the critical judgment 
year are Hartwick College and Albion College. Located just 75 miles from 
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Union College, Hartwick initiated renewable four-year contracts for 
tenurable faculty in departments with over 75% tenured faculty. Albion 
(New Lansing, Michigan) abolished the ‘‘up-or-out rule’’ eight years ago 
and issued renewable two-year contracts to tenurable faculty or to those 
whom tenured positions were not currently available. Tenure may be 
granted as vacancies become available. The results of this new practice at 
Albion may be particularly instructive to other institutions seeking to 
reduce the density of tenured faculty. The results show that in the year 
following the introduction of the new system, five faculty were awarded 
tenure, three were declared tenurable and issued two-year contracts, and 
two were terminated. The proportion of terminations in the case of Al- 
bion does not differ significantly from that of most other institutions, and 
the act of declaring some faculty to be tenurable may be only a subterfuge 
for awarding tenure. Chait and Ford recognize that the ‘‘real’’ solution is 
not to be found in those dilatory extensions but in sound personnel plan- 
ning and institutional needs assessment. As might be said of all the alter- 
natives explored in this book, the changes at Albion, Hartwick, and 
Union are ‘‘artful machinations’’ rather than solutions to be emulated 
elsewhere.® 

A final option discussed is setting tenure quotas. The authors 
estimate that approximately 300 institutions have established tenure 
quotas by restricting maximum percentage of faculty who may hold 
tenure. An increase is cited between 1972 and 1974 in the ratio of col- 
leges and universities imposing tenure quotas, from 5.9% to 9.3%, but 
surprisingly, the authors provide no current figures so as to judge whether 
this trend is continuing. To determine the effects of tenure quotas, they 
studied the attempts of Colgate, the City University of New York, and the 
New Jersey State College system to set tenure restrictions. However, the 
experiences of these ‘‘case studies’ shed no light at all on the effects of 
such quotas on the equality of academic life. At CUNY, the original 
tenure quotas were rescinded because of political considerations. In New 
Jersey, the 60% upper limit on tenure has been surpassed, with 74% of 
the State College faculty being permanent; yet the quota has not been en- 
forced. At Colgate, the percentage of tenured faculty is still within the 
prescribed range of 55% to 65%, and no information is available about 
what the institution would do if the maximum were exceeded. Thus 
there are no data by which to assess the impact of tenure quotas, and 
Chait and Ford offer instead a set of problematical deductions about the 
relative advantages and disadvantages of these restrictions. The supposed 
advantages of cost-saving, promoting selectivity and prestige by making 
tenure more difficult to obtain, and the relative simplicity of initiating 
the system are far outweighed by the disadvantages. Quotas breed inequity 
because the probationary, not the tenured, faculty must suffer the entire 





5 Id. at 118. 
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burden. The practice also may be harmful to morale, exacerbate dissent, 
and invite unionization by the faculty. 

Quotas are not the answer. In fact, as the authors admit, but not until 
half-way through the book, none of the alternatives is the answer. Chait 
and Ford’s biased assumption that some of these alternatives would be 
superior to conventional tenure could not be confirmed. ‘‘We were 
mistaken. The more we examined the alternatives, the less we were per- 
suaded that any were markedly superior to tenure or irresistibly attrac- 
tive. Instead, we reached essentially the same conclusion as the Keast 
Commission: effectively administered by a campus community, aca- 
demic tenure can be an effective policy. To go beyond the work and 
recommendations of the commission, we decided to examine a few 
schools where the conventional tenure policies seemed to work well.’’® 

Thus, the second part of the book becomes a series of disjunctive 
essays about a wide range of personnel matters. Chapter Seven presents 
the key elements in an effective tenure system as exemplified by the 
policies of the Harvard Graduate School of Business Administration, the 
University of Wisconsin at Madison, and St. Olaf College. ‘‘Effective- 
ness’’ is defined to mean that an institution has a superior academic 
reputation, practices selectivity by not routinely reappointing faculty, 
has less than two-thirds of its faculty tenured, and enjoys the support of 
both faculty and administration for its tenure policies.” At this point the 
reader is confused as to whether sound tenure policies are the result of 
these preconditions or whether it is the other way around. One also 
suspects that these four ingredients may simply be characteristics of the 
three exemplary institutions and they may not be universal factors at all. 

The remainder of this chapter focuses on certain key elements that 
are conducive to sound tenure practices. For instance, tenure evaluations 
should be based on judgments, not mere measurement. Citing the model 
approach in place at St. Olaf, the authors recommend that faculty and 
administrators assume the role of professional judge and jury in weighing 
the evidence presented, instead of relying on sheer quantitative date. 
Also the Harvard Business School’s Faculty Information Manual is 
presented in toto (in an appendix) as an exemplary personnel policy for 
establishing criteria and standards for each faculty rank. Another impor- 
tant factor is the use of interim evaluations of probationary faculty to 
‘‘weed out’’ faculty well before the critical decision time. The rate of 
reappointment nationally is alarmingly high in comparison with the non- 
renewal rate at the Harvard Business School. In 1978-79, for example, only 
about two percent of probationary faculty were terminated prior to tenure 

‘decisions. Institutions must become more selective and use such factors 
as enrollment patterns, tenure density, and financial status to make better 





6 Id. at 143. 
7 Id. at 143-44. 
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decisions. Finally, academic units recommending tenure must be held 
accountable to other levels for their decisions. 

Chapter Eight advocates the importance of evaluating tenured faculty. 
Such assessment should be an integral part of the institution’s overall 
personnel evaluation system. For illustrative purposes, the experiences 
of Coe College and St. Lawrence University (Canton, New York) ave ex- 
amined. At Coe, all tenured faculty submit a ten-year professional growth 
plan, which is used strictly for ‘‘counseling’’ purposes. At St. Lawrence, 
however, periodic assessment of permanent faculty can result in 
dismissal for cause (or ‘‘detenuring’’). However, since no one has been 
‘‘detenured’”’ yet, it is not possible to gauge the effects of such a policy. 
Unable to draw any conclusions, the authors resort to summarizing the 
guidelines of the Southern Regional Education Board for evaluating 
tenured staff, which stress the use of norm-referenced as opposed to 
criterion-referenced standards. The former standards measure one faculty 
member’s performance against the performance of other faculty. The lat- 
ter standards assess performance on the basis of pre-established levels or 
objectives, such as obtaining a grant at a certain level of funding. We are 
left wondering whether more systematic evaluations are primarily an 
economic response to tenure glut or whether they are intended as a 
panacea for an unprecedented epidemic of poor faculty performance na- 
tionwide. 

The use of rewards and sanctions to guide faculty performance is the 
subject of Chapter Nine. Within the framework of extrinsic and intrinsic 
rewards, the issue of merit pay is addressed. Chait and Ford believe that 
merit pay is an effective motivator only when substantial pay differen- 
tials are used. ‘‘A modest economic distinction between the very best 
and very worst does very little to motivate performance. How motivated 
would a faculty member be to excel if the ‘payoff’ were only an extra 1 or 
2 percent over the average increment?’’® But this is precisely the predica- 
ment encountered by many colleges and universities that are struggling 
simply to survive, let alone provide meaningful merit differentials for 
their ‘‘stars.’’ Recognizing these obstacles, the authors stress other forms 
of incentive under the rubric of ‘‘faculty development.’’ Such incentives 
include an institutional grant to support research, hiring additional 
faculty to build a larger department, authorizing a new curriculum or 
course, providing graduate and research assistants, providing laboratory 
or computer equipment, and so forth. The authors do not mention that 
these gratuities may also tax the budgets of most institutions in the wake 
of declining revenues and outside support of all but essential activities. 
Rather incohesively, the chapter concludes with a list of sanctions 
available to correct performance deviations, ranging from oral repri- 
mands to dismissal for cause. 





8 Id. at 206. 
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The final chapter offers a plan to audit and improve faculty person- 
nel systems. First, the elements to be included in a faculty personnel data 
base are presented. Methods of analyzing the personnel data base are 
then suggested to provide a faculty flow chart for developing policies on 
salary raises, workload, performance assessments, and so forth. Under 
such a system, tenured faculty become ‘‘long-term assets with little 
liquidity, except as they approach retirement’’ and vacant positions 
represent ‘‘cash on hand.’’? 

An undercurrent running throughout the study is the authors’ deri- 
sion of the role of the AAUP and its policy guidelines. In a rather acerbic 
concluding coda, the authors encourage institutions to draft their own 
personnel policies without fear of censure by the AAUP. The Associa- 
tion’s 1940 statement on ‘‘Academic Freedom and Tenure,’’ they say, 
may no longer be relevant in light of retrenchment and financial exigency. 
Some schools may need to extend the probationary period or eliminate 
the ‘‘up-or-out rule.’’ The AAUP’s censure, say Chait and Ford, is largely 
a ‘‘cosmetic’’ device. Texas A&M, the University of Maryland, and the 
State University of New York have all been censured, but they have suf- 
fered no apparent ill effects as a result of it. Rather flippantly, they add 
that even if censure were consequential, the AAUP could not possibly 
censure every institution for policy violations. 

Legally, an institution’s policy, not the AAUP’s guidelines, is the 
determining element in retrenching academic staff. The Creighton 
University case is cited’® to support the authors’ contention that faculty 
in a specific program (pharmacy in this case) may be terminated because 
of financial exigency, despite the fact that the exigency was not institution- 
wide, a condition stipulated by the AAUP for dismissal under financial 
exigency. The only guidelines that institutions should follow are those 
set by professional accreditation bodies, such as the National League of 
Nurses, which mandate such matters as the number of full-time faculty 
for a degree program to be accredited. We are not told what it is that these 
accreditation agencies know that the AAUP does not. Certainly they are 
not less self serving than is the AAUP. Perhaps it is a matter of power. 
The professional watchdogs can shut down a program by not licensing or 
accrediting it. 

In summary, certain parts of this book will prove interesting to ad- 
ministrators who are curious about experimenting with alternatives to 
status quo tenure regulations. The profiles of the institutions that have 
‘‘tinkered with tenure’’ are interestingly sketched. Furthermore, ex- 
ecutives who have a bent for systematic and overly-rational personnel 
evaluation systems will find a cornucopia of models in the second sec- 





® Id. at 228. 


10 Scheuer v. Creighton University, 199 Neb. 618, 260 N.W. 2d 595 (1977), quoted in 
BEYOND TRADITIONAL TENURE, supra note 1, at 241. 
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tion of the book. But on the whole, this is a flawed endeavor. The content 
is uneven, and the transitions among major sections is non-existent. The 
authors’ tone is often distractingly strident, especially in the vituperative 
attacks that are mounted against the AAUP. And the research methodol- 
ogy, particularly the use of non-representative case studies to derive 
generalizations about the mainstream of American higher education, 


prevents the book from making any permanent contribution to the study 
of academic tenure. 








BEYOND TRADITIONAL TENURE 


Richard P. Chait and Andrew T. Ford. San Francisco: Jossey-Bass, 1982, 
247 pp. 2 Appendices. 


MATTHEW W. FINKIN* 


In their preface, Chait and Ford speak in the voice of somber social 
scientists: ‘‘we treat tenure as a personnel policy and not as dogma;’”! 
‘‘we rely principally on applied research and not on abstract arguments;’’2 
‘facts and analysis can be added to discussions typically dominated by 
prejudice and predisposition.’’* Our investigators are not free of 
predisposition, however, and the ‘‘analysis’’ they produce, though 
valuable at certain points, is fundamentally flawed in its critique of 
tenure and by a pointless but persistent attack on the American Associa- 
tion of University Professors (AAUP), the leading exponent of the tenure 
system. 

Let our investigators speak for themselves. Half way through the 
book they ‘‘confess’’: 


When we first decided to examine alternatives to traditional tenure policies, 
we assumed, at least tacitly, that we would discover one or several alter- 
natives superior to tenure. We had heard too many criticisms of tenure and 
read too many indictments to believe that there were not more attractive 
alternatives. We would discover, analyze, and report these options; as a 
result, some colleges would abandon tenure. In turn, we would win a niche 
in academe as dragon slayers.* 


Although this mid-course candor is refreshing, it seems to have occasioned 
not a moment’s pause about the claims they made for themselves in the 
preface. They go on, however: 


We were mistaken. The more we examined the alternatives, the less we 
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1973, Yale; Professor of Law, Southern Methodist University School of Law. Because the 
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dom and Tenure, it is of more than customary importance to note that the views expressed 
here are the author’s and not those of the Association. This review is a revised version of 
one appearing in 69 ACADEME: AAUP BULL. 41 (1983). 
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were persuaded that any were markedly superior to tenure or irresistibly at- 
tractive. Instead, we reached essentially the same conclusion as the Keast 
Commission: effectively administered by a campus community, academic 
tenure can be an effective policy.® 


This reaffirmation of tenure is welcome, but it did not cause the authors 
to revise those portions intended to achieve a polemical purpose they 
disclaim in the preface and then claim to abandon half way through. Nor 
is there any mistaking that they wrote with such a purpose. It is amply il- 
lustrated in their treatment of academic freedom. 

At the very outset they do not purport to canvass the arguments for 
and against tenure. On the contrary, they canvass the ‘‘forces for 
changes’”’ as against the ‘‘forces for status quo.’’ By this sleight of hand, 
academic tenure is identified with self-satisfied stand-patism. And even 
here, in treating the seemingly important arguments for retaining tenure, 
no mention is made of academic freedom. 

Only in their discussion of renewable term contracts as a substitute 
for tenure do the authors squarely confront the academic freedom issue. 
They review the practices at three institutions that have adopted term 
contracts, Hampshire College, Evergreen State, and the University of 
Texas of the Permian Basin (UTPB), and conclude that tenure is not 
necessary to protect academic freedom. 

They offer three reasons for this conclusion. The first is an exercise 
in logic: if tenure is really necessary to protect academic freedom, how 
can the AAUP justify a cohort of probationary faculty who are, by defini- 
tion, untenured? They then supply the answer they suppose the AAUP 
would make: first, there are hearing procedures that protect the non- 
tenured, though less rigorous than the procedures required for dismissal 
for cause; and second, ‘‘tenure’s advocates purport that a secure, inde- 
pendent, and vigilant coterie of tenured faculty will not abide threats to 
or violations of the academic freedom of untenured colleagues. Hence, as 
long as some faculty are tenured, all faculty are protected.’’® Curiously, 
the authors advert no further to the above emphasized portion of the 
argument. However, they do go on about the procedural protections the 
AAUP would claim for the non-tenured: 


If academic freedom translates as due process, we believe that all the 
procedural protections afforded tenured faculty can be made available to 
faculty on term contracts. Were term appointments and academic freedom 
inherently incompatible, the AAUP, by definition, could not fashion a 
policy to protect probationary faculty against alleged violations, since pro- 
bationary faculty are faculty on term contracts.’ 





5 Id. 
6 Id. at 56. 
7 Id. 
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This argument, however, claims too much. If a term contract has ‘‘all 
the procedural protections afforded tenured faculty,’’ and if nonrenewal 
constitutes dismissal ‘‘for cause’’ with the burden of proof resting upon 
the administration subject to a full hearing, what one has is essentially a 
system of instant tenure. Indeed the authors’ criticism of term contracts 
at Hampshire and Evergreen is that they have in practice functioned as de 
facto tenure without the benefit of the tough qualitative judgment a 
tenure decision imposes. 

More importantly, the argument that academic freedom equals full 
due process equals tenure (and therefore that the AAUP is hypocritical 
when it claims academic freedom for all but tenure for some) was 
forcefully rebutted by William Van Alstyne’s article, Tenure: A Summary, 
Explanation, and ‘Defense’.* There is no reason to rehearse his analysis 
here. It suffices to say that although the authors claim to have ‘‘reviewed 
the literature on academic tenure,’’? they make no mention of the Van 
Alstyne piece even though it is over ten years old and has been cited with 
approval in two of the judicial opinions the authors discuss.1° 

The second reason they offer to support their position that tenure is 
not necessary to protect academic freedom is experiential: ‘‘Hampshire 
and Evergreen incontrovertibly dispel the notion that academic freedom 
somehow cannot exist without academic tenure.’’!! What happened to 
the University of Texas of the Permian Basin (UTPB)? The authors 
recognize that both Hampshire and Evergreen are very special, highly in- 
novative institutions whose contract systems are, by their own account, 
virtually a species of tenure. The University of Texas of the Permian 
Basin, on the other hand, is a relatively undifferentiated component of a 
multi-campus system. UTPB is unlike Hampshire and Evergreen not only 
in purpose but in policy. After a probationary period, a faculty member 
at UTPB receives ‘‘term tenure’’ or is nonreappointed. ‘“Term tenure’’ at 
UTPB is merely a seven-year contract, the nonrenewal of which is not ac- 
companied by the standards or procedures identified with tenure. In 
other words, the entire UTPB faculty is permanently probationary. Ac- 
cordingly, it would represent by far the better test of the authors’ claim. 

They do not make that effort. Instead, they merely note in a con- 
cluding paragraph appended, in their words, ‘‘as a postscript,’’?? that the 
UTPB administration was censured by the AAUP in 1979 in part for the 
nonreappointment of Professor Thomas G. Nicholson for reasons viola- 





8 57 AAUP BULL. 328 (1971). Professor Van Alstyne is William R. Perkins Professor 
of Law at Duke University. 

9 BEYOND TRADITIONAL TENURE, supra note 1, at xii. 

10 See AAUP v. Bloomfield College, 332 A.2d 846, 853 (N.J. Super. 1974) aff'd 346 
A.2d 615 (App. Div. 1975), and Drans v. Providence College, 383 A.2d 1033, 1038 and 1039 
- (RI. 1978). 

11 BEYOND TRADITIONAL TENURE, supra note 1, at 57-58. 
12 Td. at 40. 
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tive of his academic freedom and for the denial of any fair procedure 
through which to contest that action. 

The authors decline to undertake the narrower task of re-assessing 
the merits of the AAUP’s conclusion in Professor Nicholson’s case. 
However, they do take issue with the larger conclusion drawn by the 
AAUP’s investigating committee that: ‘‘The system of ‘term tenure’ re- 
tained at the University of Texas of the Permian Basin over the overwhelm- 
ing opposition of the faculty and administered as it has been, is funda- 
mentally incompatible with [the 1940 Statement].’’13 The authors rest 
content to reply de haut en bas: 


The AAUP, of course, believes that any deviation from its 1940 state- 
ment endangers the sanctity of academic tenure and academic freedom and 
thereby imperils the very essence of the academic profession. At Hampshire 
and Evergreen, the faculty and the administration and at UTPB the ad- 
ministration and some faculty believe otherwise. ‘4 


This reasoning is best characterized by the old adage: when the law 
is against you argue the facts; when the facts are against you, just argue. 
Even in argument, the authors are not consistent. A hundred pages later, 
in concluding that the faculty should have the primary responsibility for 
the selection and retention of colleagues, they reason that: ‘‘Tenured 
faculty enjoy relative immunity from retaliation or retribution by can- 
didates denied promotion and tenure... . .’’15 It seems to have escaped 
the authors’ attention that tenured faculty also enjoy a far more important 
immunity from retribution or retaliation by their administrations. It now 
appears that the authors agree, if somewhat belatedly, that a body of 
secure, independent and vigilant tenured faculty—which UTPB lacked— 
does have something to do with academic freedom after all. 

The last reason they offer for rejecting academic freedom as a justifi- 
cation for tenure is legal. ‘‘[W]hen an employee’s liberty or property in- 
terests are at stake, a state-supported school must under the federal 
Constitution permit due process anyway.’’'® This argument is a reprise of 
James O’Toole’s diatribe against tenure, Tenure: A Conscientious Objec- 
tion.1”? The elemental (and fatal) infirmity in O’Toole’s argument was ex- 
plained in William Van Alstyne’s reply: Tenure: A Conscientious Objec- 
tive.1® The United States Supreme Court has held that one’s property in- 
terest must be created by an independent source, it does not arise out of 





13 Academic Freedom and Tenure: University of Texas of the Permian Basin, 65 
ACADEME: AAUP BULL. 240, 249-50 (1979). 

14 BEYOND TRADITIONAL TENURE, supra note 1, at 40 (emphasis added). 

15 Id. at 167. 

16 Id. at 58. 

17 10 CHANGE 24 (June-July 1978). Professor O’Toole is Associate Professor of Manage- 
ment at the University of Southern California. 

18 10 CHANGE 44 (Oct. 1978). 
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the Constitution. Only after the property (tenure) is accorded does the 
Constitution limit how the state may go about divesting it. ‘‘It is the 
tenure system itself,’’ Van Alstyne explained, ‘‘that establishes the pro- 
cedural safeguards that O’Toole confused as having an independent 
source.’’!® Although our investigators refer to O’Toole’s piece at various 
places, they do not mention Van Alstyne’s reply. 

This excursion into only a few pages (but into an issue of consider- 
able importance) may give the reader the sense of some of the authors’ 
methodology and tone. Further illustrations would add the force of repe- 
tition,2° but the point has been made. 

One additional area, however, should be noted, for the authors’ 
polemics carry over even to the treatment of law. They wish to stress that 
institutions are legally bound only by what they adopt, which is fair 
enough as far as it goes.21 However, in that context they also caution 
against institutional adoption of the 1940 Statement: 


Drafted in 1940, the AAUP ‘‘Statement of Principles on Academic Freedom 
and Tenure’’. may no longer be germane or serviceable. Over the past forty 
years, circumstances have changed a great deal and AAUP policy com- 
paratively little. Even the interpretations and amplifications issued in 1970 
and 1976 are still anchored to the 1940 statement.?2 


The authors neglect to explain what those circumstances are or why 


the 1940 Statement is no longer serviceable. Moreover, the criticism that 





19 Td. at 45. 

20 My favorite is at the very outset. The authors seek to define what tenure is. They 
quote the preamble to the 1940 Statement. 

Tenure is a means to certain ends—specifically (1) freedom of teaching and 

research and of extramural activities and (2) a sufficient degree of economic 

security to make the profession attractive to men and women of ability. Freedom 

and economic security—hence, tenure—are indispensable to the success of an in- 

stitution in fulfilling its obligations to its students and society. 
With the straw man now set up, the authors attack: ‘‘This statement seems more a partisan 
characterization, however, than a definition’’. BEYOND TRADITIONAL TENURE, supra note 1, at 
3. After criticizing the preamble, precisely because it does link tenure inextricably to 
academic freedom, the authors discard it in preference to the definition of tenure appended 
to the Keast Commission report. 

The preamble, however, is not a definition, it is an explanation. Tenure is succinctly 
defined in 1940 Statement: 

After the expiration of a probationary period, teachers or investigators should 

have permanent or continuous tenure, and their service should be terminated only 

for adequate cause, except in the case of retirement for age, or under extraordinary 

circumstances because of financial exigencies. 
Indeed, this provision supplied the basis for the Keast Commission's definition. Thus, to 
make their debaters’ point, the authors are driven to distort the document rather crudely. 

21 It remains to be seen how the courts should approach the reading of institutional 
regulations. See generally, Finkin, Regulation by Agreement: The Case of Private Higher 
Education, 65 Iowa L. REv. 1119 (1980). 

22 BEYOND TRADITIONAL TENURE, supra note 1, at 238. 
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subsequent interpretations are anchored in the antecedent Statement 
mistakes one of the document’s strengths for a weakness. The Statement 
was jointly formulated as a result of negotiations commencing in 1934 by 
the then leading organizational representatives of faculty and institutions, 
the AAUP and the Association of American Colleges (AAC). It represents 
a fundamental compact. The later gloss placed upon the 1940 Statement, 
its application to new situations, draws sustenance from that underlying 
document. These later interpretations are akin to constitutional exegesis— 
though I suppose there are some who also believe that that eighteenth 
century document is no longer germane or serviceable. 

The reason the authors caution against institutional adoption of the 
1940 Statement is their distaste for the terms of the compact, which they 
illustrate by comparing the seemingly favorable outcome in the Creigh- 
ton University case with the ‘‘fate that befell Bloomfield College.’’23 To 
understand these cases—and the authors’ reaction to them—one must 
understand the ‘‘financial exigency’’ clause of the 1940 Statement. 

The 1940 Statement was very much a product of the Depression; a 
circumstance, one would think, that makes the document speak with 
considerable relevance today. The negotiators had to come to grips with 
the relationship of tenure to institutional finances; of how to allow in- 
stitutions to respond to real crisis while protecting academic freedom. 
The financial exigency clause was proposed by the AAC’s chief represen- 
tative, Henry Wriston, President of Brown University. As adopted, it pro- 
vides that tenure may be terminated when financial grounds are asserted, 
only as a result of a ‘‘demonstrably bona fide financial exigency.’’ As 
Wriston explained, the termination of a tenured teacher should ‘‘not be 
merely an ‘economy move’ but should be done only because of a genuine 
emergency involving a serious general retrenchment.’’24 

Both Creighton University and Bloomfield College had adopted the 
1940 Statement. But in the Creighton case, the Nebraska Supreme Court 
chose to focus upon additional language in the university’s faculty hand- 
book to hold that a financial exigency sufficient to justify the dismissal of 
a tenured professor could be specific to a school or program. That is, that 
contrary to the 1940 Statement, a temporary short-fall in program 
revenues would justify a dismissal, even though the institution as a 
whole was running in the black.?5 In the Bloomfield College case, the 
New Jersey courts held there was no bona fide financial exigency at all.26 

I think the Bloomfield decision perfectly right and the Creighton 
decision perfectly wrong.?”? But the point the authors make has little to 





23 Td. at 241. 

24 Wriston, Academic Freedom and Tenure, 25 BULL. OF ASS'N AM. COLLEGES 110, 122 
(1939). 

25 Sheuer v. Creighton University, 199 Neb. 618, 260 N.W.2d 595 (1977). 

26 AAUP v. Bloomfield College, 332 A.2d 846, N.J. Super. 1974), aff’d 346 A.2d 615 
(App. Div. 1975). 

27 See supra note 21 and accompanying text. 
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do with the legal aspects of adopting the 1940 Statement in lieu of locally 
devised policy; nor does it have anything to do with changing times or 
unforeseen circumstances. On the contrary, it is the policy limiting the 
financial basis of a dismissal to a demonstrable institution-wide emerg- 
ency that the authors dislike. It would be irrelevant, from their perspec- 
tive, whether the limitation was drafted locally or incorporated by adop- 
tion. 

They dwell no further on the point; but I suspect their dislike flows 
in part from their failure to perceive any relationship between academic 
freedom and tenure, although the case for tenure ultimately depends 
upon thai relationship.2* The ‘‘fate that befell Bloomfield College’’ was a 
president who invoked finances to abolish tenure and fire senior faculty 
when, as the courts conscientiously held, the finances justified no such 
action. Yet, despite the judicial determination of the lack of bona fides in 
the president’s action, it seems to be the president, not the faculty, who 
receives the authors’ commiseration. 

Moreover, in their zeal to offer legal advice—and to denigrate the 1940 
Statement—the authors counsel: 


Much as financial exigency may be what an institution defines the con- 
cept to be, the same proposition holds for concepts such as academic tenure 
or retrenchment. Tenure may mean a lifetime position, an appointment un- 
til retirement, an appointment for twenty years, or a permanent position as 
long as the institution has need of the individual’s services.?° 


In law, as in life, words may not necessarily be made to mean whatever 
one wants them to mean. In fact, the advantage of the 1940 Statement is 
precisely its history and the gloss of interpretation and commentary placed 
on it in the academic community and more recently by the courts. ‘‘All 
these familiar aids to interpretation help one understand what one is get- 
ting into and initially to avoid undesired consequences.’’° Tenure, for 
example, is a well defined concept. To adopt provisions that significantly 





28 As Harry T. Edwards (now Judge of the United States Court of Appeals for the 

District of Columbia Circuit) and Virginia Nordin observe: 
One problem with the Scheuer definition of financial exigency, at least from the 
perspective of the faculty member, is that it seemingly gives the university a free 
hand to release tenured faculty. This is so because most university programs run 
at a deficit and if a deficit is all that is required, tenured faculty will have very lit- 
tle protection. 
H. Epwarps & V. NorpIN, HIGHER EDUCATION AND THE LAW 179 (1979). Although the authors 
refer to the Edwards and Nordin book elsewhere, they make no note of its discussion of the 
Creighton case. 

29 BEYOND TRADITIONAL TENURE, supra note 1, at 242. 

30 Brown & Finkin, The Usefulness of AAUP Policy Statements, 59 Epuc. REC. 30, 38 
(1978). This article is a reply to Furniss, The Status of ‘AAUP Policy’’, 59 Epuc. REC. 7 
(1978). Although the authors cite the Furniss piece for its ‘incisive analysis’’ they make no 
mention of the reply. BEYOND TRADITIONAL TENURE, supra note 1, at 240. Professor Brown is 
Simeon Baldwin Professor, Yale Law School. 
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depart from the common understanding of tenure while calling those 
provisions ‘‘tenure’’ is to create a trap for the unwary—as the authors 
seem to recognize elsewhere*!—and one that the courts might well view 
askance. 32 

What makes the polemics of the book so pointless are the policy con- 
clusions the authors ultimately draw, for at virtually every turn they 
coincide with AAUP’s position over the years. The authors reaffirm 
tenure. They are skeptical of term contracts. They are highly critical of 
nontenure track positions. They advise against suspension of the max- 
imum probationary period. They caution strongly against rigid tenure 
quotas. They counsel that faculty performance be approached as a matter 
to be judged rather than measured. They call for clearly announced 
criteria and standards for promotion and tenure, to be applied primarily 
by the faculty. They believe reasons for negative decisions should be pro- 
vided. 

It is regrettable that Chait and Ford did not edit their work afresh, 
once wisdom had finally arrived. As it is, they have written a book so at 
cross purposes that they appear inept and tendentious, and their target, 
the AAUP, a repository of good sense. 





31 The authors are critical of UTPB’s having called its system ‘‘term tenure,’’ ap- 
parently because of the resulting confusion. Indeed, they recommend—seemingly as an in- 
novation—that the institution’s written policies be furnished prior to appointment. BEYOND 
TRADITIONAL TENURE, supra note 1, at 38. They make no mention, however, of the 1940 
Statement’s provision precisely to that effect. 

32 See, e.g., Greene v. Howard University, 412 F.2d 1128 (D.C. Cir. 1969). 
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